' t 
yi : \ 
; 





> 
i 
i 
j 
r - 
‘ 
ee F 
i 
ul rf 
fa iy 
t 
. > 
rs 
5 
' 
iS 
“ 
N 
b 
os 
| 
| 
j 
’ 
5 | - 
i 
7 ' 











UNIVERSITY OF TORONTO 


LAW JOURNAL 


EDITOR Professor F. E. La Brig, B.A., LL.B., LL.M., D.J UR. 


ADVISORY BOARD 


Dean C. A. WRIGHT, Q.C., S.J.D., LL.D. 
Professor A. S. ABEL, B.A., J.D., LL.M., S.J.D. 
Professor B. LASKIN, M.A., LL.B., LL.M. 


Professor J. B. MILNER, LL.B., LL.M. 


All editorial communications and books for review should be sent to the Editor, 
Tue University or Toronto Law Journat, Faculty of Law, University of Toronto, 
Toronto 5, Canada. He cannot undertake the return or safe custody of MSS. 


Business communications should be addressed to The Director, The University of 
Toronto Press, Toronto 5, Canada. 


SUBSCRIPTION PRICE $4.00 PER VOLUME $2.50 PER NUMBER 
Subscriptions may be entered for single numbers or for two numbers which form a volume 


PUBLISHED BY UNIVERSITY OF TORONTO PRESS 


FOR SALE BY 
The Carswell Company Limited 


Toronto 


Law Book Co. of Australasia 
Sydney, N.S.W. 





eck > 





UNIVERSITY OF TORONTO 


LAW JOURNAL 


VOL. All, BO... 2 


ARTICLES 


Actions by and against Trade Unions in Contract and Tort 
DOUGLAS J. SHERBANIUK 


Some Reflections on the New Canadian Criminal Code 
R. S. MACKAY 


Canadian Courts, Accountant Witnesses, and the Theory of 
True Income 
F. E. LA BRIE 


Non-member States and the Settlement of Disputes in the 
Security Council 
R. K, DIXIT 


NOTES 


The Outlook for Ontario Legal Education 
C. A. WRIGHT 


Osgoode Hall Law School—Today and Tomorrow 
H. ALLAN LEAL 


‘The Queen’s University Faculty of Law 
J. A. CORRY 


The Faculty of Law of the University of Ottawa 
GEORGES CARON 


STATUTES 
British Columbia’s New Adoption Legislation 
GILBERT D. KENNEDY 


The National Hospital Insurance Act 
MALCOLM TAYLOR 


1958 


151 


206 


227 


246 


296 


300 





STATUTES (continued) 





Saskatchewan Legislation Respecting Chattel Mortgages 
and Conditional Sales 
MERVYN WOODS 


REVIEWS OF BOOKS 


MCWHINNEY, Judicial Review in the English-speaking World 
M. RAMASWAMY 


SAYWELL, The Office of Lieutenant-Governor: A Study in 
Canadian Government and Politics 
EUGENE FORSEY 


Impartial Medical Testimony 
W. C. J. MEREDITH 


MCLARTY, A Source Book and History of Administrative 
Law in Scotland 
ALBERT S. ABEL 


BOOKS ALSO RECEIVED 





303 


309 


315 
316 








ACTIONS BY AND AGAINST TRADE UNIONS 
IN CONTRACT AND TORT 


Douc.as J. SHERBANIUK* 


HE right of workmen to unite and to invite others to join their ranks, 

long recognized by the law, has resulted in the organization of numer- 
ous labour unions which have come to occupy a highly significant position 
in Canada’s economic system. Recent years have witnessed a considerable 
growth both in the number and power of trade unions, which today are 
well organized, prosperous associations, capable of doing much good and 
inflicting immeasurable harm through collective action. It has been said 
that, because unions are not juridical persons, they may not sue or be sued; 
that they are unable to enforce their collective rights against others; and 
that they enjoy an immunity to legal process which permits them to inflict 
injury with impunity, in the knowledge that their property is safe from 
seizure to compensate. Whether there are any means of legal redress avail- 
able to or against trade unions, particularly in the realms of tort and 
contract, either at common law or by virtue of any legislation, is a matter 
of paramount importance not only to union members and employers but 
also to the general public whose rights may be affected. 


I. THe Status oF TrapE UNIONS AT CoMMON LAW 


Corporations and natural persons were the only entities known to the 
common law. Only they could sue and be sued.’ Voluntary, unincorporated 
associations of persons, such as trade unions,” had no existence apart from 
the individual members who comprised them. Hence, they had no status 
before the courts’ and could neither sue* nor be sued in their association 


*Assistant Professor, Faculty of Law, University of Alberta. 

1See Metallic Roofing Company of Canada v. Local Union No. 30, Amalgamated Sheet 
Metal Workers’ International Association (1903), 5 O.L.R. 424; Clay Products Workers’ 
Union v. Dominion Fite Brick @ Clay Products Ltd., [1947] 1 D.L.R. 378 (Sask. C.A.) at 
P. 381. In some jurisdictions, persons carrying on business in partnership may sue and 

sued in the name of the firm, and a single individual carrying on business in a name 
or style other than his own name may be sued in such name or style. See, for example, 
rule 97 of the Rules of the Supreme Court of Alberta. 

2Orchard et al. v. Tunney, [1957] S.C.R. 436, 441. Trade unions have been described 
by a variety of terms: an “unincorporated collectivity” (Society Brand Clothes Ltd. v. 
Amalgamated Clothing Workers of America, [1931] S.C.R. 321, 323; [1931] 3 D.L.R. 
361, 363); “collectivities of persons” (ibid., 328, 367); “an unincorporated society of 
individuals” (Yorkshire Miners’ Association v. Howden, [1905] A.C. 256, 280); “a 
nondescript body” (United Mine Workers of America, District No. 18 v. Strathcona Coal 
Co. (1908), 8 W.L.R. 649, 650). 

3See Metallic Roofing Company of Canada v. Local Union No. 30 (1905), 9 O.L.R. 
171 at p. 178 (C.A.). 

4United Mine Workers of America, District No. 18 v. Strathcona Coal Co., supra; 
Clay Products Workers’ Union v. Dominion Fire Brick @ Clay Products Ltd., supra; 
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name® even though they often employed the methods and forms used by 
incorporated bodies for the prosecution of their common enterprise, such 
as using a common name and sometimes a common seal, occupying premises, 
acting through common officers, making rules for internal government, 
enjoying perpetual succession, and owning funds and property (through 
trustees). The explanation for this stand of the law is to be found in the 
theory of corporateness. It was the King’s prerogative to grant corporate 
status,® one of the exclusive privileges of which was the right to sue and be 
sued in the corporate name. Persons who had not been authorized by the 
sovereign were not permitted by the courts to appear on the record as party 
litigants in their association name.’ “It is the absolute duty of Courts of 
Justice not to permit persons, not incorporated, to affect to treat themselves 
as a corporation upon the Record. . . . I desire my ground to be understood 
distinctly. I do not think, the Court ought to permit persons, who can only 
sue as partners, to sue in a corporate character; and that is the effect of 
this bill,” said Lord Eldon in Lloyd v. Loaring.* With few exceptions, the 
courts have adhered rigidly to this principle to the present day,”° so that, in 
the absence of an enabling statute, a trade union cannot sue or be sued by 
name. 

The common law rule has been departed from by a few judges who have 
permitted unions to be named as proper parties defendant on the reasoning 
that, having assumed to act as corporations in some respects, the unions 
are estopped from denying their entity status when being sued. In Krug 
Furniture Company v. Berlin Union of Amalgamated Woodworkers,” an 
action for damages for tort was brought against a local union. At the trial 
it was contended that because the union was not an incorporated body 
the action against it should be dismissed. Meredith J. held that since the 
union had appeared, pleaded and consented to an interlocutory order by 


International Ladies Garment Workers Union v. Rothman, [1941] S.C.R. 388; [1941] 
3 D.L.R. 434; Ottawa Lumbermen’s Bureau v. Swan, [1923] 4 D.L.R. 1157 (Ont. A.D.) ; 
Charleston et al. v. MacGregor et al. (1957-8), 23 W.W.R. 353 (Alta. S.C.). 

5Society Brand Clothes Ltd. v. Amalgamated Clothing Workers of America, supra; 
Charleston et al. v. MacGregor et al., supra. 

6Blackstone’s Commentaries on the Laws of England (4th ed., 1771), vol. I, p. 472. 

TSee W. A. Sturges, “Unincorporated Associations as Parties to Actions’ (1923-4), 
33 Yale Law Journal 383. 

8(1802) 6 Ves. 773, 777; 31 E.R. 1302, 1304. 

8The cases reveal that a claim made against an association in its name will be set 
aside as irregular (Bloom v. National Federation (1918), 35 T.L.R. 50 (C.A.) ) : individual 
defendants will not be substituted in place of the association (Hay v. Ontario Bricklayers 
Local Union No. 25, [1929] 2 D.L.R. 336 (Ont. S.C.) ) ; an appearance entered on behalf 
of a union is a nullity, and the court will strike its name out of the proceedings or allow 
the appearance to be withdrawn (Robinson v. Adams (1924), 27 O.W.N. 271) ; service 
of process on an association officer will be set aside (Metallic Roofing Company of Canada 
v. Local Union No. 30 (1903), 5 O.L.R. 424, aff'd. (1905) 9 O.L.R. 171); a judgment 
against an association will be set aside by the court as null and void (London Association 
for Protection of Trade v. Greenlands, Limited, [1916] 2 A.C. 15); this the court may 
do in the exercise of its inherent jurisdiction (Yue Shan Society v. Chinese Workers’ 
Protective Association, [1944] 3 W.W.R. 497 (B.C.C.A.)). 
10(1903) 5 O.L.R. 463. 
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the name under which it was sued, it was too late at the trial to raise the 
objection that it was not in fact incorporated or liable to be sued. In Local 
Union No. 1562, United Mine Workers of America v. Williams and Rees," 
an action for damages in tort brought against a trade union was dismissed 
by the trial judge on the ground that the union was not an entity known 
to the law capable of suing or being sued. On appeal, the two members of 
an equally divided court who dealt with the estoppel question were of the 
view that the union, which had appeared and defended in its own name 
and had used a common seal, should not be heard at the end of the trial to 
say that it could not be sued. In the Supreme Court of Canada, a similar 
opinion was expressed by the two dissenting judges, Mignault and Iding- 
ton JJ. The latter held that the union, having taken part in the defence, 
could not be heard to set up a mere technical objection occasioned by a slip 
in the pleadings. “The party that says it is not a legal entity has had the 
courage to proceed as if it were, whilst saying it was not,” he remarked.” 
On the other hand Anglin J., in whose opinion Brodeur J. concurred, held 
that since the defendant union was not an entity known to the law the 
conduct of persons representing that body could not create an estoppel 
which would justify the granting of a judgment against it.’* In his view, 
“A judgment should not wittingly be entered against a nonentity’.’* The 
third member of the majority, Duff J., did not touch on the estoppel 
question. 

Anglin J.’s opinion finds support in the House of Lords decision in 
London Association for Protection of Trade v. Greenlands, Limited,’* where 
a judgment against an unincorporated association was set aside on the 
ground that the question of suability was one of substance and not a mere 
technical matter which could be waived by an official. On the other hand, 
there is high United States authority for the proposition that suability of a 
trade union in its name is “in essence and principle merely a procedural 
matter.”?® It would seem, however, that if only corporate bodies may sue 
and be sued by name a court which permits a union to be a party to an 
action is treating it as a legal entity and thereby usurping the power of the 

11(1918) 41 D.L.R. 719 (Alta. S.C.) ; 45 D.L.R. 150 (Alta. A.D.) ; 59 Can. S.C.R. 
240, 49 D.L.R. 578. 

1259 Can. S.C.R. 245, 49 D.L.R. 580. 

13His lordship distinguished the decision in the Krug Case on the ground that the 
defendants in that case, who had been alleged in the pleadings to be a corporate body, 
had failed to plead expressly nul tiel corporation as required by the Rules of Court. Their 
incorporation was accordingly presumed. In the Williams @ Rees Case, incorporation was 
explicitly denied. 

1459 Can. S.C.R. 257; 49 D.L.R. 589. Accord, Charleston et al. v. MacGregor et al. 
(1957-8), 23 W.W.R. 353, 365-6. 

15[1916] 2 A.C. 15. 

16Per Taft C.J. in United Mine Workers of America v. Coronado Coal Company 
(1922), 259 U.S. 344, 390, discussed infra at p. 195. At variance with this decision is 
Montgomery Ward & Co. Inc. v. Franklin Union, Local No. 4 (1944), 56 N.E. (2d) 
476, where the Appellate Court of Illinois held that the question of whether or not a 


union had a legal existence was one of substantive law going to the jurisdiction of the 
court, and not of procedural law. 
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sovereign and the legislature, who alone are competent in this regard. 
Instead of estopping a trade union from denying its capacity to sue or be 
sued ¢0 nomine, the court should disallow the proceedings, just as it would 
be bound to do if an action were brought against or in the name of a 
non-existent natural person.'* 

Even though a trade union as such may not be a party to an action, 
suits may be brought by and against its members. Those members whose 
rights have been encroached upon may sue as ordinary plaintiffs, and 
similarly an action may be brought against the members who have com- 
mitted or participated in the acts in connection with which relief is sought. 
In the latter case, since any judgment recovered would be a personal judg- 
ment against the named defendants, who in many cases might be financially 
irresponsible, this remedy is of questionable value. Of much greater impor- 
tance to a plaintiff who has suffered injury as the result of union activities 
is the availability of redress against the common fund, which is owned by 
the members collectively.’* It would seem to follow that if liability could be 
established on the part of all the owners of the fund, a money judgment 
against them could be satisfied out of their common property. The problem 
of establishing such liability gives rise to questions of procedure and sub- 
stance, How should the action be framed? In the case of unions with large 
memberships, is it feasible to join all the members as individual defendants? 
The practical difficulty of identifying and serving such a large group may 
well be insurmountable, and certainly such a procedure is exceedingly 
inconvenient. Moreover, since all the members will probably not have taken 
part personally in the acts giving rise to the action, by what principle can 
liability be brought home to the entire membership? We shall consider 
first the procedural question and, in particular, the extent to which the 
rigours of the common law have been alleviated by a form of action which 
has been employed often in Canada in suits by and against labour unions— 
the representative, or class, action. 


II. REPRESENTATIVE ACTIONS AGAINST TRADE UNIONS 


(1) Source and Purpose 


Under the practice of the Court of Chancery prior to the enactment of 
the Judicature Act of 1873, all persons materially interested in the subject 
of a suit were required to be made parties in order that complete justice 
might be done and an end made of the controversy.’® Lord Eldon observed 


1™The Court should proprio motu take notice that an aggregate voluntary body, 
though having a name, cannot appear in court as a corporation when, in reality, it is not 
incorporated.” International Ladies Garment Workers Union v. Rothman, [1941] S.C.R. 
388, per Rinfret J., at p. 391. See also D. Lloyd, The Law of Unincorporated Associations 
(London, 1938), p. 151. 

18For a discussion of the members’ property rights, see infra p. 223. 

19See West v. Randall (1820), 2 Mason 181 at p. 190 (R.I. Circ. Ct.), cited in Z. 
Chaffee, Some Problems in Equity, fn. 46 infra. 
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in Cockburn v. Thompson™ that this rule, being a general rule established 
for the convenient administration of justice, was not to be adhered to in 
cases where its application was inconsistent with practical convenience.** 
Hence, where persons having an interest in a question were very numerous, 
it was perceived that it would be almost impossible to bring them all before 
the court, and that strict adherence to the rule would, in many instances, 
result in a denial of justice. So the Court of Chancery sanctioned a relaxa- 
tion of the rule and was content to hear persons having the same interest as 
those who were absent present the case fairly and honestly.”* In point of 
form the action was to be treated as if all the persons having a community 
of interest were parties to it.”* 

After the enactment of the Judicature Act, the representative procedure 
was extended to the common law side of the Supreme Court by Order XVI, 
rule 9 of the Rules of Supreme Court,** which reads as follows: “Where 
there are numerous persons having the same interest in one cause or matter, 
one or more of such persons may sue or be sued, or may be authorized by 
the Court or a judge to defend in such cause or matter, on behalf or for the 
benefit of all persons so interested.” The rule was a new point of departure, 
according to the view of the Court of Appeal in Markt and Co., Limited v. 
Knight Steamship Company, Limited, and its language defined what the 
future practice of the Supreme Court was to be, regardless of past practice.** 
That language has proved difficult to intrepret,2* and even today the 
application of the rule to suits for damages is far from clear. The following 
are some of the main difficulties that attend the representative form of action. 


(2) Common Interest 


It is a cardinal principle of representative, or class, actions that the 
represented persons must have “the same interest” or “a common interest.””* 
This requirement is a much discussed point, but there seems to be no agree- 


20(1809) 16 Ves. Jun. 321, 326; 33 E.R. 1005, 1007. 

21Examples of departures from the rule for reasons of convenience are afforded by 
Meux v. Maltby (1818), 2 Swans. 277, 36 E.R. 621; Commissioners of Sewers v. Gellatly 
(1876), 3 Ch.D. 610; Chancey v. May (1722), Prec. Ch. 592, 24 E.R. 265. 

22For example in Powell v. Wright (1844), 7 Beav. 444, 449; 49 E.R. 1137, 1139. 
Lord Eldon’s views were restated by Lord Macnaghten in his classic judgment in Duke 
of Bedford v. Ellis, [1901] A.C. 1 at pp. 8-11. 

23Harrison v. The Marquis of Abergavenny (1887), 3 T.L.R. 324. 

24This development may be found traced by members of the Court of Appeal in 
Mot @ Co., Limited v. Knight Steamship Company Limited, [1910] 2 K.B. 1021 

25Supra. 

26It had early been held that the rule did not create any new jurisdiction but simply 
enabled all divisions of the High Court to exercise the old jurisdiction of the Court of 
Chancery: Temperton v. Russell, [1893] 1 QO.B. 435, 438. 

27See, for example, Walker v. Sur, [1914] 2 K.B. 930 at pp. 933, 935, 936. 

28The rules providing for representative actions in various jurisdictions are not iden- 
tically worded. For example, Ord. XVI, r. 9 of the English and British Columbia Rules 
of Court require “the same interest in one cause or matter’; Ontario, r. 75, requires 
simply “the same interest’; and Alberta, r. 53, speaks of “a common interest in the sub- 
ject of an intended action.” The courts appear to have regarded these wordings as 
synonymous. 
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ment on the precise meaning of these phrases.”* In the Markt Case, it was 
held by Fletcher Moulton L.J. that the proper domain of a representative 
action was (a) where a class of people had a community of interest in some 
subject-matter, or (b) where there were like rights against a common fund.*” 
His lordship’s statement affords a convenient framework by which to discuss 
the common interest question. 

(a) A community of interest in some subject-matter. The persons repre- 
sented—the class—must have the same interests, not merely like or similar 
interests,*’ in the subject-matter of the suit. This subject-matter must be in 
the nature of a general right,** not a right that is personal to individuals 
in the class. Otherwise it would not be possible for a court to grant one 
judgment to determine the disputed question, for it would be contrary to 
our judicial process to conclude a person’s rights by a judgment in an action 
to which he was not a party and in which he was not heard. Calvert, in his 
early treatise on the subject, distinguishes between general and personal 
interests, as follows: 


The propriety of making a person a party may depend on something personal 
to himself; for instance upon his participation in a fraud, or his possession of 
certain information. . . . [Then] it is manifest, that the person must be actually 
before the court. If on the other hand the only consideration is a person’s 
connexion with a certain interest, the purposes of justice may be accomplished 
in his absence, provided that his rights are effectively secured. In cases of this 
kind, the Court is considering the interest, not the owner of the interest. Upon 
the supposition which has been made, the court may, without putting any right 
in jeopardy, take its usual course and make a complete decree.** 


If, then, the individual differences among the members of the class are 
strong, and independent questions requiring elaborate judicial attention are 
raised, the representative procedure is inappropriate. Persons asserting in- 
dividual claims or defences have no common interest, the courts have held; 
they should not merely be represented but should be before the court to look 
after their special interests. In the Markt Case, for example, forty-five 
shippers placed goods aboard a general ship of the defendant for carriage 
to various destinations. The ship was sunk by a belligerant on the ground 
that she was carrying contraband of war. The plaintiff company, a shipper, 
sued on behalf of themselves and all other owners of cargo on board the 
ship, claiming damages for breach of contract for the carriage of goods. 
A majority of the Court of Appeal found no common interest to justify the 
bringing of a representative action. Each shipper had entered into a separate 

29See C. C. Wheaton, “Representative Suits Involving Numerous Litigants” (1934), 
19 Cornell Law Quarterly 399 at p. 407. 

30[1910] 2 K.B. 1040. 

31Sce Preston v. Hilton (1920), 55 D.L.R. 647 at pp. 653-4 (Ont. S.C.). 

82F. Calvert, A Treatise upon the Law Respecting Parties to Suits in Equity (2nd ed., 
London, 1847), pp. 46, 53. And see Newton v. The Earl of Egmont (1832), 5 Sim. 130 


at P: 137, 58 E.R. 286 at p. 289. 
3Pp. 22-3. 
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contract with the defendant, constituted by the respective bills of lading. 
There was nothing in the writ to show that the terms and conditions of 
shipment did not vary widely, Fletcher Moulton L.J. remarked that “the 
claims may be alike in nature, but there is no common interest. Defences 
may exist against some of the shippers which do not exist against the others, 
such as estoppel, set-off, etc., so that no representative action can settle the 
rights of the individual members of the class.”** However, the court will not 
reject the representative procedure simply on the ground that, besides the 
common question, there exist minor differences among the represented 
persons, or that consequential relief may have to be sought in a new action 
after the common question has been decided.*® 

Many of the early class suits were concerned with the property rights of 
numerous persons,*® which rights provided the requisite common interest. 
Consistent with these cases are the representative actions that have been 
brought successfully by and against the members of trade unions, where the 
subject-matter of the dispute has been the union fund in which all the 
members have been held to have a common interest. In Walker v. Billings- 
ley,*" the named plaintiffs brought an action on behalf of themselves and all 
the other officers of a local trade union against the defendants, the former 
officers, claiming, inter alia, an accounting for moneys had and received 
and alleged to belong to the union. The claim was held to be properly the 
subject of a representative action. “[I]t appears to me that the moneys so 
claimed are part of what is ‘clearly a common fund in which all the members 
have a common interest’,” said Wilson J.** Union members were held in 
Edwards v. Halliwell*® to have a right not to have their contributions 


$4[1910] 2 K.B. 1040. 

35See Bamber v. Bank of Nova Scotia, [1943] 4 D.L.R. 526 at p. 533 (Alta. S.C.). In 
Adair v. New River Company (1805), 11 Ves. Jun. 429, 32 E.R. 1153, the plaintiff, who 
had a general right to demand that the individuals of a large district grind their corn 
only at his mill, filed a bill to establish that right, naming a few individuals as defendants. 
The decree bound the unnamed members only as to the general right—i.c., the duty to 
grind the corn at the mill. The damages payable by each inhabitant for going to another 
mill remained an open question on which evidence might have to be taken. 

36See, for example, Brown v. Vermunden (1676), 1 Chan. Cas. 272, 22 E.R. 796; 
Cockburn v. Thomson (1809), 16 Ves. Jun. 321, 33 E.R. 1005; and Phillips v. Hudson 
(1867), 2 Ch. App. 243. Other rights were recognized, and indeed, the House of Lords 
held in The Duke of Bedford v. Ellis, [1901] A.C. 1, that the interest did not have to be 
a beneficial, proprietary right, overruling Temperton v. Russell, [1893] 1 Q.B. 435, on 
this point. Any common interest and common grievance was sufficient to found a repre- 
sentative action, said Lord Macnaghten. 

37[1952] 4 D.L.R. 490 (B.C.S.C.). 

38] bid., 500. For a similar decision, see Chase v. Starr, [1923] 3 W.W.R. 500 (Man. 
C.A.). In Parr v. Lancashire @ Cheshire Miners’ Federation, [1913] 1 Ch. 366, an action 
was brought successfully by a member of a union against representative defendants to 
restrain the application of union funds for illegal purposes. Cf. National Supply Co. v. 
Greenbank, [1941] 4 D.L.R. 659 (Alta. A.D.). 

If the issue concerns the liability of union members for damages or debts, then the 
common fund is not the subject-matter of the suit and does not provide the common 
interest. The fund becomes important only after liability has been established for the 
purpose of satisfying a money judgment. However, see the remarks to the contrary in 
Barker v. Allanson, [1937] 1 K.B. 463 at p. 474. 

39[1950] 2 All E.R. 1064 (C.A.). 
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increased unless proper procedures were followed. The court granted an 
order to representative plaintiffs declaring invalid a purported amendment 
to a rule governing contributions of employed members. Although not 
concerned with trade unions, the decision in Toews v. Isaac*® is instructive. 
The plaintiff, who had been expelled from a religious organization, brought 
an action against the individual defendants representing all the members of 
the church for a declaration that his expulsion was unlawful. The Manitoba 
Court of Appeal affirmed a judgment permitting the action to be brought 
in a representative capacity, holding that the plaintiff's status as a member 
of the church was a matter in respect to which all the members of the 
organization had a common interest. A similar result obtained in Orchard 
v. Tunney,*’ in which the Supreme Court of Canada, without mention of 
a common interest, upheld a judgment granted in a representative action, 
declaring the plaintiff's expulsion from a trade union to have been unlawful 
and enjoining any interference with him as a member. A rather broad 
interpretation was placed upon the term “common interest” in Smart v. 
Livett*® where the Saskatchewan Court of Appeal allowed a representative 
action to be brought on behalf of the members of a union claiming, inter 
alia, an injunction against officials of two other unions for alleged inter- 
ference with the work of the plaintiffs under a contract with their employer. 
In answer to the objection raised by the defendants that the multitude on 
whose behalf the action was brought had no common interest, Gordon J.A. 
quoted with approval the following passage from the judgment of Lord 
Macnaghten in Bedford v. Ellis:** “In considering whether a representative 
action is maintainable you have to consider what is common to the class, not 
what differentiates the cases of individual members.” Gordon J.A. concluded 
that “the plaintiffs have a common interest with all other members of the 
Union who want to work,” and, further, “it seems to me that the funda- 
mental ground of all trade unionism is the identity of interest of the various 
workmen of the Union.”’** 

These cases illustrate the nature of the subject-matters in which union 
members have been held to have a community of interest. In each case, 
all the members were interested in the same way in the matters in contro- 
versy, which involved general questions rather than independent, personal 
questions. Hence, the court was able to consider the general questions in the 
absence of interested persons, in the knowledge that the rights of all were 
secured by hearing representation by a few. 

(b) Like rights against a common fund. The courts have long entertained 
actions brought by a few creditors on behalf of themselves and all other 
creditors to set aside a fraudulent transaction or have a debtor’s estate 

40[ 1929] 2 D.L.R. 719. 

411957) S.C.R. 436. 

#21951} 2 D.L.R. 47. 


43[1901) A.C. 1, 7. 
44[1951) 2 D.L.R. 51, 52. 
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administered, claiming payment of their debts out of the fund thereby 
created.*® Notwithstanding the general rule—that a representative action 
will not be permitted where individual differences among the class are strong 
—creditors’ suits may be brought even though a debtor has all manner of 
separate defences such as set-off, estoppel, fraud, denial of authority of his 
agent to incur the obligation, and so on, and even though the creditors make 
numerous individual assertions. The rationale of the creditors’ suit is 
discussed by Chaffee as follows: 


The separate questions do loom large in another frequent type of class suit, 
where a few creditors sue on behalf of all creditors to set aside a fraudulent 
conveyance. . . . So far as the general question of the defendants’ liability is 
concerned, “the obligation . . . is to or for all creditors. . . .” Hence particular 
creditors are lost in the crowd during the early stages of the suit, while the court 
is forcing the fraudulent grantee . . . to create a new fund out of which debts 
can be paid. Eventually, however, this fund will have to be distributed among all 
the creditors, and when that time comes substantial disputes within the class 
are very probable. Individual creditors will present dubious claims or object 
violently to the claims of others. Men who were unnamed at the outset will 
suddenly jump into prominence. 

Yet, in these creditors’ bills, such substantial separate questions do not inter- 
fere seriously with the class-suit device, although they might do so in other 
types of class suits. The reasons is that distribution of a fund is the kind of task 
with which a court is very familiar. It takes place in bankruptcy and many other 
sorts of insolvency proceedings. The court knows how to set up the necessary 
machinery for distribution without any unnecessary fuss. Therefore, the court 
finds no difficulty in dividing a creditor’s class suit into two sharply divided 
parts. In the first part, the general right is determined—the fraudulent nature 
of the conveyance. . . . During that part all the creditors are merged in the 
crowd. After this general question is settled, the fund is ready for distribution. 
Then the persons who were previously unnamed as parties are told to come 
forward and enroll themselves on the list of claimants. Now there may be plenty 
of fighting, but the court is no longer worried about disrupting the class. . . . The 
class suit has done its work; it is over and done with. The court is ready to pass 
to a different task to which it is well accustomed.*® 


The representative action serves to determine only the general right of all 
the creditors, for example the right to have a fraudulent conveyance set 
aside. But the resulting fund will be distributed only to those creditors who, 
in the subsequent proceedings, can establish their claim against the debtor. 
If some of the creditors fail to take advantage of the judgment or are unable 
to prove their claims, usually within a specified time, they do not share in 
the fund. It must be noted that the defendant debtor is afforded the oppor- 
tunity in the subsequent proceedings to raise separate defences and to 


45See Bedford v. Ellis, [1901] A.C. 1 at p. 8. Similar actions could be brought on behalf 
of shareholders in a company, policy-holders in an insurance company, debenture holders 
secured by the same mortgage, or part-owners of a ship: Preston v. Hilton (1920), 55 
D.L.R. 647, 654. 

48Z. Chaffee, Some Problems of Equity (The Thomas M. Cooley Lectures, University 
of Michigan Law School, Ann Arbor, 1950), pp. 222-3. 
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contend that as regards any particular claimant, he is for some reason per- 
sonal to himself not entitled to recover. 

The creditors’ cases were relied upon in Smart v. Livett*’ as authority for 
the proposition that a representative action in tort for damages could be 
brought on behalf of the members of a trade union. Gordon J.A. held: 


The main ground raised by counsel for the defendants is that the plaintiffs 
cannot bring an action in a representative capacity to recover damages for a 
tort. I think that this is far too wide a statement. Actions have been brought 
for a very long time by a creditor suing on his own behalf and on behalf of all 
other creditors of a certain debtor to set aside fraudulent transfers of property. 
Other creditors may if they wish come in and take advantage of any judgment 
so obtained but it is not necessary that they should do so.*® 


It is difficult to see that any general right is involved in claims for damages by 
numerous persons which in any way resembles the general right of all 
creditors to have a fraudulent transfer set aside. The proof of the defendants’ 
liability to each claimant is a personal matter, more akin to the proceedings 
in the creditors’ cases which take place after the representative action has 
played its part. Moreover, in Smart v. Livett, there was no allegation of a 
trust fund from which damages could have been paid.*® 

Where claims are made against numerous persons who own a common 
fund, for example in actions against union members for payment of damages 
or debts, it is submitted that there are no “like rights against a common 
fund” which would give scope for representative proceedings. The fund 
already exists and has not to be created, as in the creditors’ cases, by a class 
suit. There is no question of general right, the sole issue being one of 
establishing personal liability on the part of all the union members, each 
of whom is entitled to raise all the defences open to him. For this task, the 
representative action is manifestly inappropriate. 


(3) Available Remedies 


The class suit having originated in Chancery, it is not surprising that 
relief of an equitable nature has been frequently sought and granted in 
actions by and against union members."® 


47[1951] 2 D.L.R. 47 (Sask. C.A.). 

48]bid., 51. 

49In Beeching v. Lloyd (1855), 3 Drew. 227, 61 E.R. 890, two of the intended share- 
holders of a projected company sued on behalf of themselves and all other depositors for 
the return of the deposits by the promoters, who were alleged to be fraudulent. In over- 
ruling the defendants’ demurrer, Kindersley V.-C. noted the plaintiffs’ allegation that 
part of the monies had been used to purchase a landed estate; if this were established, he 
said, there might be a “common fund which might be applicable towards satisfaction of 
the Plaintiffs’ demand”; this common fund would constitute the plaintiffs’ common 
interest. Fletcher Moulton L.J. in the Markt Case remarked that the Beeching Case 
“emphasizes the necessity that there should be a common fund against which the parties 
represented have claims if the procedure of a representative action is to be used” ({1910] 
2 K.B. 1041). A representative action was disallowed in Jones v. Garcia del Rio (1823), 
Turn. & R. 297, 37 E.R. 1113, where the facts were similar to those in the Beeching Case, 
but the allegation of a common fund was wanting. 
50See Barrett v. Harris (1922), 69 D.L.R. 503 at pp. 503-4. 
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(a) Declarations of right. It has been said that “. . . the rule permitting 
one plaintiff to sue on behalf of others having a common interest with him 
is peculiarly applicable to cases where a declaration of right common to the 
plaintiff and those represented is sought.”** An order was granted to repre- 
sentative plaintiffs declaring the amendment of a rule governing the contri- 
butions of union members to be invalid.®* In an action by a union member 
against representative defendants, the court declared that at all relevant 
times the plaintiff was a member of the union in good standing and that his 
suspension and expulsion were void.™ 

(b) Injunctions. Injunctions were granted against representative de- 
fendants to restrain the application of union funds for unlawful purposes,™ 
to prevent union members from interfering with any contractual rights which 
the plaintiffs might have with their employer and to restrain the members 
from interfering with a wrongfully expelled plaintiff in the enjoyment of 
his rights as a member.™ In an action brought on behalf of union members, 
the officials of another union, sued in a representative capacity, were en- 
joined from interfering with the work of the plaintiffs under a contract with 
their employer.™ 

(c) Accounting. In an action by representative plaintiffs, former officers 
of a union were ordered by the court to account for moneys had and received 
by them and alleged to belong to the local."® 

But the availability of class suits by or against numerous persons for the 
recovery of damages has given rise to a striking diversity of opinion among 
the authorities. The relevant cases may conveniently be considered in two 
groups, (i) cases where action is brought by numerous persons, and (ii) 
cases where action is brought against numerous persons. 

(i) Actions by numerous persons. It was early laid down by Lord 
Macnaghten in Bedford v. Ellis®® that a representative action was in order 
only if the relief sought was in its nature beneficial to all whom the plaintiff 
proposed to represent. In the view of Fletcher Moulton L.J. in the Markt 
Case, this requirement was not satisfied if the sole relief claimed was 
damages. He says, “. . . where the claim of the plaintiff is for damages the 
machinery of a representative suit is absolutely inapplicable. The relief that 
he is seeking is a personal relief, applicable to him alone, and does not 
benefit in any way the class for whom he purports to be bringing the 
action.”®° An exhaustive review of the authorities led Wilson J., in Walker 


51Bamber v. Bank of Nova Scotia, [1943] 4 D.L.R. 526, 532 (Alta. A.D.). 
52Edwards v. Halliwell, [1950] 2 All E.R. 1064 (C.A.). 

58Orchard v. Tunney, [1957] S.C.R. 436. 

54Parr v. Lancashire and Cheshire Miners’ Federation, [1913] 1 Ch. 366. 


55Corbett v. Canadian National Printing Trades Union, [1943] 2 W.W.R. 401 
(Alta. A.D.). 


56Orchard v. Tunney, supra. 

57Smart v. Livett, [1951] 2 D.L.R. 47 (Sask. C.A.). 

58Walker v. Billingsley [1952] 4 D.L.R. 490 (B.C.S.C.). See also Chase v. Starr, [1923] 
4 D.L.R. 103 ee < .A.). 

59[1901] A.C. 1. 


60[1910] 2 K.B. 1031, 1035. Cf. A. E. Osler @ Co. v. Solman, [1926] 4 D.L.R. 345 
(Ont. S.C.). 
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v. Billingsley,” to conclude that a claim for damages, whether in contract 
or tort, was not properly the subject of an action by representative plaintiffs. 
He pointed out that the members of the union, on whose behalf the action 
was brought, were given no opportunity to prove their individual losses, and 
would be estopped from so doing by any judgment granted in the class suit. 
On the other hand, both the Saskatchewan Court of Appeal in Smart v. 
Livett and Buckley L.J. in his dissenting opinion in the Markt Case relied 
on the creditors’ cases as authority for allowing representative plaintiffs to 
sue for damages in tort and contract respectively. As has already been 
observed,” the representative procedure is used in the creditors’ cases only 
to resolve general questions involving all the creditors. Once the general 
question is settled, the class suit is functus officio. The majority of the Court 
of Appeal in the Markt Case could find no common interest that afforded 
scope for a representative action. It may well be that the plaintiffs in Smart 
v. Livett properly sued in a representative capacity for an injunction to 
restrain any interference with their rights as union members to work in 
accordance with their contract. A court could consider this general right 
without hearing all persons interested. It is submitted, however, that since 
liability for damages would have to be proved separately in the case of each 
claimant, against whom the defendants might have separate defences,” 
the possibility of representation ceases.® 
(ii) Actions against numerous persons. According to one line of 
authorities, a representative action for damages will not lie against numerous 
persons in tort or contract on the ground that “. . . there might be separate 
defences open to some members of the association and not to others, and if 
this were so there would be no common interest within the rule. A plaintiff 
may have an independent cause of action arising from similar circumstances 
against each member of the class, but unless each person sought to be made 
defendant by representation stands in the same position vis-a-vis the 
plaintiff's claim, the court will not grant a judgment against the representa- 
tive defendants, since it is also a judgment against each individual covered 
by the representation.® A representative action for damages in tort against 
the members of a trade union was disallowed by the Ontario Court of 
61Supra. 82Supra, p. 159. 83Supra, p. 156. 


64Some of the claimants represented might at all material times have been ill, on holi- 
days or not molested at all. 

85Compare Toews v. Isaac, [1929] 2 D.L.R. 719 (B.C.C.A.), where the plaintiff was 
permitted to sue representative defendants for a declaration of his status as a member of 
a church, but not for damages, in respect of which there might have been a “great 
diversity of defence.” 

Wilson J., in Walker v. Billingsley, supra, at p. 496, admitted having had some difficulty 
in reconciling Smart v. Livett with the Markt Case. 

66London Association for the Protection of Trade v. Greenlands, Limited, [1916] 2 
A.C. 15, 39. This statement would suggest that the mere possibility of separate defences 
is sufficient to rule out a class suit. It is notable, however, that Greer L.J. in Barker v. 
Allanson, [1937] 1 K.B. 463 at p. 474, distinguished Ideal Films, Ltd. v. Richards, [1927] 
1 K.B. 374, where a representative action for debt was successfully brought, on the ground 
that it was not suggested by counsel that any of the defendants by representation had 
defences different from the others. 
87See Barker v. Allanson, supra, at p. 475. 
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Appeal in Robinson v. Adams® for want of a common interest. In the words 
of Latchford C.J.: “Where there are many tort-feasors, the plaintiff has an 
adequate remedy by suing those whom he can show to be wrongdoers, and 
from whom he may expect to levy the amount of any recovery. Any in- 
dividual alleged to be a wrongdoer and to be liable to a personal judgment 
ought to have an opportunity of defending himself. His interest is several 
and not in common with other alleged wrongdoers.”®* In the realm of 
contract, the English Court of Appeal in Barker v. Allanson™ applied the 
law laid down in London Association for the Protection of Trade v. Green- 
lands, Limited, in disallowing an action for the balance of the price of goods 
sold and delivered against defendants representing members of a branch of 
a trade union. 

These decisions do not conclude the matter. Perhaps foremost among the 
authorities cited for the proposition that damages are in fact recoverable in 
actions against representative defendants are the statements of Lord Lindley 
and Lord Macnaghten in the celebrated case of Taff Vale Railway Com- 
pany v. Amalgamated Society of Railway Servants," where judgment for 
damages and an injunction was given against a trade union sued in its 
registered name for the torts of its servants and agents. Lord Lindley 
commented : 


The principle on which the rule [i.e. the Chancery rule permitting representa- 
tive actions] is based forbids its restriction to cases for which an exact precedent 
can be found in the reports. The principle is as applicable to new cases as to 
old, and ought to be applied to the exigencies of modern life as occasion 
requires. . . . I have myself no doubt whatever that if the trade union could not 
be sued in this case in its registered name, some of its members (namely, its 
executive committee) could be sued on behalf of themselves and the other 
members of the society, and an injunction and judgment for damages could be 
obtained in a proper case in an action so framed.” 


Lord Macnaghten was of a similar mind. In answer to counsel’s argument 
that a plaintiff, wronged by a body of persons too numerous to be made 
defendants in one action, would be without remedy unless he proceeded 
against the individual offenders, he said: “I should be sorry to think that the 
law was so powerless; and therefore it seems to me that there would be no 
difficulty in suing a trade union in a proper case if it be sued in a representa- 
tive action by persons who fairly and properly represent it.” 


68[1925] 1 D.L.R. 359. 

697 bid., p. 364, quoting from Barrett v. Harris (1922), 69 D.L.R. 503 at p. 510. 

Supra. 71[1901] A.C. 426. 12] bid., 443. 

73Jbtd., 439. In numerous decisions, both in England and Canada, their lordships’ 
remarks have been described as obiter dicta and have not been applied: Local Union No. 
1562 v. Williams @ Rees (1919), 49 D.L.R. 578, 590; Walker v. Billingsley, [1952] 4 
D.L.R. 490, 499; Robinson v. Adams, [1925] 1 D.L.R. 359, 363; Barrett v. Harris (1922), 
69 D.L.R. 503, 505; Hardie @ Lane Ltd. v. Chiltern, [1928] 1 K.B. 663, 701; Body v. 
Murdoch, [1954] O.W.N. 658, 659; and Bonsor v. Musicians’ Union, [1955] 3 All E.R. 
518, 526. In others, their remarks have been quoted with approval: Metallic Roofing 
Company of Canada v. Local Union No. 30 (1905), 9 OLR 171, 179-80; Smart v. 
Livett, [1951] 2 D.L.R. 47, 54; and Tunney v. Orchard, [1955] 3 D.L.R. 15, 45, 49. 
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The “expediency doctrine,” to which the above statements are said to 
have given rise,"* was applied in Metallic Roofing Company of Canada v. 
Local Union No. 30° where members of a trade union were permitted to be 
sued for damages in tort in a representative capacity, largely because “It 
would be a most deplorable result if a plaintiff should be found to be 
practically without remedy in a case of this kind . . . as he would be if he 
were unable to proceed in a representative action.’”"® This decision of the 
Ontario Court of Appeal, affirming an award of damages, was reversed by 
the Judicial Committee of the Privy Council” on the ground of misdirection 
to the jury, but, it has been pointed out,” there was no indication by the 
Judicial Committee that it thought the action improperly constituted. Both 
the Taff Vale Case and the Metallic Roofing Case were cited with approval 
in Smart v. Livett, where damages were granted in an action for tort against 
representative defendants.” More recently, in Orchard v. Tunney,” al- 
though the award of damages in tort against the named defendants in their 
representative capacity was not upheld by the Supreme Court of Canada, 
the form of the action would seem to have had the implicit approval of the 
court; certainly there was no suggestion that the action had been improperly 
framed. There does not appear to be any case where an action for damages 
for breach of contract was allowed to be brought against representative 
defendants. Indeed, it was recently said by way of obiter dicta by Thomp- 
son J. in Bimson v. Johnson et al.*' that such an action would not lie. 
However, in Bonsor v. Musicians’ Union** damages for breach of contract 
were awarded against a trade union which was held by some members of 
the House of Lords to be an unincorporated association of individuals and 
not a juridical entity. In Ideal Films, Limited v. Richards* an action 
against representative defendants was permitted for recovery of a debt. 


(4) Fair Representation 


(a) Actions by numerous persons. A plaintiff suing on behalf of numer- 
ous persons is not required by the rules of court providing for class suits to 
obtain an order authorizing him to bring the action.** As the self-elected 


74E. K. Williams, “Some Developments in the Law Relating to Voluntary Unincor- 
eee ee (1927), 12 Proceedings of the Canadian Bar Association 184, 
at p. 190. 

45,1905) 9O.L.R. 171. T6Ibid., per Osler J.A. at p. 180. 77[1908] A.C. 514. 

78See Barrett v. Harris (1922), 69 D.L.R. 503 at p. 507 and Tunney v. Orchard, 
[1955] 3 D.L.R. 15 at p. 48 (Man. C.A.). 

79See also Cotter v. Osborne (1909), 10 W.L.R. 354 (Man. C.A.), Kuzych v. White, 
[1950] 4 D.L.R. 187 (B.C.C.A.), and Campbell v. Thompson, [1953] 1 All E.R. 831, 
where actions for damages in tort were allowed against representative defendants. 

80[1957] S.C.R. 436. 81(1957) 10 D.L.R. (2d) 11 (Ont. H.C.). 

82/1955] 3 All E.R. 518. §3[1927] 1 K.B. 374. 

84See, for example, Ord. XVI, r. 9, quoted above at p. 155, and Sykes v. One Big 
Union, [1934] 1 W.W.R. 655 (Man. C.A.). Contra, Blackfoot Stock Association v. Thor, 
[1925] 3 W.W.R. 544 (Alta. A.D.), where an action was brought by an unincorporated 
voluntary association against a member to recover an assessment. Stuart J.A. there con- 
cludes, at p. 544: “There seems to be no doubt upon the authorities that a voluntary 
association, such as the plaintiff, which has never been incorporated in any way, cannot 
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representative of the other members, he need not obtain their consent® or 
give them notice, and may even prosecute the action contrary to their 
wishes.** Yet all will be bound by the judgment.*’ So long as he meets the 
essential requirement of having the same interest in the subject-matter of the 
controversy as the absent persons, the plaintiff may properly sue in a repre- 
sentative capacity, whether he be a union officer®® or a rank and file 
member.® The rationale for this rule would seem to be that if the plaintiff 
is sufficiently interested in the disputed question to bring the action, the 
rights of the absent members, who ex hypothest have the same interest, 
will be adequately protected. If a plaintiff terminates his membership in 
the union after commencement of an action, he loses his status to represent 
the existing members and the suit will be dismissed, for the courts have 
held that the represented plaintiffs can have no status to sue if their repre- 
sentatives have none.” 

(b) Actions against numerous persons. With regard to representative 
actions against numerous persons, several judges have commented upon the 
obscurity of Order XVI, rule 9 of the English Rules occasioned by the 
apparent distinction between “being sued” and “being authorized to 
defend.” Clyne J. pointed out in Kuzych v. White (No.6) that “The first 
part of the Rule appears to give a plaintiff the right to select representative 
defendants . . . while the latter part indicates that the court should appoint 
a defendant.” In Walker v. Sur,®? Buckley L.J. commented on the effect of 
the rule: “One or more may therefore be sued on behalf of all or may be 
authorized to defend on behalf of all. If all can effectually be sued, it would 
be strange if all could not effectually defend. Can the rule mean that while 
all may be sued by representatives they cannot defend unless the Court gives 
authority so to do?” The accepted practice in England has been for the 
plaintiff to sue individual defendants on their own behalf and on behalf 
of all other members of an association and then to apply to the court for an 
order authorizing the named defendants to defend on behalf of all.°* Only 
sue except in the name of all the members unless advantage is taken of Rule 20 and an 
order is made by a Judge that one or more of the members may sue for the benefit of all 
persons interested. No such order was made.” Rule 20 was an adoption, substantially 
in ipsissimis verbis, of English Ord. XVI, r. 9. 


85Markt & Co., Limited v. Knight Steamship Company, Limited, [1910] 2 K.B. 1021, 
1039. 

86See Dysart J. in Sykes v. McCallum, [1940] 4 D.L.R. 413 at p. 415: . . notwith- 
standing that the two individual plaintiffs technically represent all the riod of [the 
Union], their conduct in bringing the suit has been repudiated and condemned by nearly 
all of the said members. This paradoxical situation is not unknown in representative 
actions.” 87Markt Case, supra, at p. 1039. 

88See Smart v. Livett, [1951] 2 D.L.R. 47 (Sask. C.A.). 

89See Sykes v. One Big Union, [1934] 1 W.W.R. 655 at p. 664 and Edwards v. Halli- 
well, [1950] 2 All E.R. 1064 (C.A.). 

90See Sykes v. McCallum, [1940] 4 D.L.R. 413 at p. 415 and Burt v. British Nation 
Life Assurance Association (1859), 4 DeG. & J. 158, 45 E.R. 62. 

91(1952) 6 W.W.R. (N.S.) 567, 569. 

po 2 K.B. 930, 935. See also Vaughan Williams L.J. at p. 933. 

93See Mercantile Marine Service Association v. Toms, (i916) 2 K.B. 243 (C.A.) and 

Campbell v. Thompson, [1953] 1 All E.R. 831. 
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if the court is satisfied that the named defendants are qualified to act in a 
representative capacity will the order be granted and the action permitted 
to go to trial. Without such an order, the House of Lords has held, the 
named defendants cannot properly defend.* At the time an order is asked 
for by the plaintiff, the court has the opportunity not only to examine the 
qualifications of the defendants proposed to represent the multitude, but 
also to determine the appropriateness of a class suit in the circumstances of 
the case.®° Until the latter question has been decided, the action will not be 
tried ;** but once settled, the matter will not be further considered by the 
trial judge. In Tunney v. Orchard,” counsel for the defendants argued at 
the trial that although the Court of Appeal had granted a representation 
order, the trial judge was nevertheless entitled to consider the purpose and 
effect of the representative action in the light of the facts. Williams C.J.Q.B. 
felt he was bound by the order and would not inquire into the question.** 

Since all the members of the class are bound by the judgment in a 
representative action,®”® the courts have been most solicitous to see that the 
representatives charged with protecting the interests of the absent members 


942. ondon Association for the Protection of Trade v. Greenlands, Limited, [1916] 2 
A.C. 15, 38. Accord, Barrett v. Harris (1922), 69 D.L.R. 503, 510. Compare the inter- 
pretation placed on an identical rule in British Columbia. In Kuzych v. White (1952), 
6 W.W.R. (N.S.) 567, the union members named as defendants only in a representative 
capacity applied to have a writ and service thereof set aside on the ground that no one 
had been appointed by the court to represent the other members. After noting the per- 
missive nature of the wording of the rule, Clyne J. held, at pp. 571-2: “In my view O. 
XVI, R. 9, gives the plaintiff the right to select representative defendants when he issues 
his writ. He then proceeds at his own risk unless he satisfies the court at some stage of 
the proceedings that the persons so selected are proper persons for the court to recognize 
as representing numerous persons having the same interest in the cause.” The italics are 
added. 

%5In the Markt Case, the propriety of a class suit by representative plaintiffs was raised 
in a motion by the defendants to have so much of the writ as referred to represented 
parties struck out. 

%6See Metallic Roofing Company of Canada v. Local Union No. 30 (1905), 9 O.L.R. 
171 at p. 177. 

97[1953) 4 D.L.R. 407. 

98] bid., p. 426. See the criticism of this view by E. F. Whitmore in (1954) 32 Canadian 
Bar Review 201 at p. 208, where it is argued that unless the named defendants can object 
to the form of the action at the trial, they can never raise it at a time when they are 
defending on behalf of the others. In practice, however, the propriety of the represen- 
tative procedure may be considered by the court not only at the time that the order is 
applied for, as is pointed out by Vaughan Williams L.J. in Walker v. Sur, [1914] 2 K.B. 
930 at p. 934, but also subsequently upon a motion by the named defendants to have the 
order set aside, as was done in Barker v. Allanson, [1937] 1 K.B. 463. 

They are bound only if the rights of the absent parties have been fairly adjudicated 
upon. An unusual situation arose in Cotter v. Osborne (1908), 8 W.L.R. 451, where, 
because of a contempt committed by two of the representative defendants, their defences 
were struck out and judgment was signed against them as representing the other members 
of the union. The judgment was set aside by the Court of Appeal (1909), 10 W.L.R. 354, 
which held (per Perdue J.A. at p. 357): “. . . to strike out a defence which was standing 
for the benefit of absent and unnamed interested persons, would be to do away with the 
whole scheme of binding these persons, by an action brought against party defendants 
who were authorized by the Court to defend the action on behalf of such persons. So far 
from binding the class by a default or contempt committed by the representative de- 
fendants, so as to justify a judgment being entered against it, the representatives could 
Cy rs consent to a judgment which would bind the class: Rees v. Richmond, 62 
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are properly qualified for their task, so as to avoid the dangers noted by 
Idington J. in the Williams and Rees Case when he said that “the obvious 
reason for the qualification of the representative persons chosen is to avoid 
the possibility of the Union being bound by a collusive action, or by one 
not properly defended by all the force it might officially choose to bring in its 
own defence if made a party.’”’” It must also be kept in mind that the 
plaintiff, who chooses the representatives, cannot be expected always to 
make an objective, well-informed and dispassionate selection, for it is in his 
own interest to name incompetents least likely to put up a spirited resistance 
to his claim. 

Qualified representatives must have the same interest in the cause or 
matter as the persons represented,’®' meaning that they must be subject to 
liability on the same grounds and have the same defences open to them. 
They are then more likely to defend out of concern for their own interest, 
even if they are not zealous to protect the rights of the others.'°? They should 
also have a knowledge which enables them to advise the counsel who con- 
ducts their defence.’ These requirements have been met in the majority of 
cases by union officers or members of the executive committee’** who are 
“persons who, from their position, may be taken fairly to represent the 
body." Occasionally, trustees of union property have also passed the 
scrutiny of the courts.’ It would seem, however, that if the trustees were 
not members of the union—for example, a trust company—they could not 
be said to have the requisite common interest with the class and so would 
not be qualified representatives. 


100. ocal Union No. 1562 v. Williams @ Rees (1919), 49 D.L.R. 578, 580. 

101Hardie and Lane Limited v. Chiltern, [1928] 1 K.B. 663, 678. 

102Individuals may be authorized to defend on behalf of all persons interested even 
against the will of the individuals so authorized: Wood v. McCarthy, [1893] 1 Q.B. 775; 
National Supply Company Limited v. Greenbank, [1941] 3 W.W.R. 711. 

103See T. R. Witmer, “Trade Union Liability: The Problem of the Unincorporated 
Corporation” (1941), 51 Yale Law Journal 40 at p. 54. 

104See, for example, Parr v. Lancashire @ Cheshire Miners’ Federation, [1913] 1 Ch. 
366 (president, vice-president, secretary and treasurer); Wood v. McCarthy, [1893] 1 
Q.B. 775 (president and secretary) ; Corbett v. Canadian National Printing Trades Union, 
[1942] 2 D.L.R. 762 (president and secretary) ; Body v. Murdoch, [1954] O.W.N. 658 
(president and secretary-treasurer) ; and Cumberland Coal & Railway Co. v. McDougall 
(1910), 44 N.S.R. 535 (president, vice-president and secretary of the district of the 
international organization and even ordinary local union members). In the Williams @ 
Rees Case (1919), 59 Can. S.C.R. 240, Anglin J. held the six named defendants to be 
inadequate representatives. Four were admittedly persons of no importance in the union 
and could not fairly be said to represent it. The other two had taken some part in union- 
employer negotiations, but neither was an officer at the time the action was commenced. 
Orde J.A. in the Metallic Roofing Case (1905), 9 O.L.R. 171, was of opinion that repre- 
sentation of the members of the international union should not have been confined to 
the first vice-president, but because the defendants were content with that representation, 
the order was granted. 

105Per Lord Macnaghten in Taff Vale Railway Company v. Amalgamated Society of 
Railway Servants, [1901] A.C. 426 at p. 438. 

106Hemmingsen v. Bergsen (1937), 55 B.C.R. 161. See also Robinson v. Adams, [1925] 
1 D.L.R. 359 at p. 363 and Mitchell v. Forster (1928), 35 O.W.N. 203 at p. 204, where 


the courts favoured the appoinment of the trustees to represent the members in defending 
the union trust funds. 
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(5) Fluctuating Membership 


(a) Actions on behalf of numerous persons. Upon occasion the courts 
have been troubled by the problem of determining exactly the class on 
whose behalf a representative action is brought. Although the class must be 
defined in the writ,’® it would seem that the precise limits of the class need 
not be demarcated. In Bedford v. Ellis'®* it was argued that the plaintiffs 
by representation were “so fluctuating and indefinite a body” that it was 
impossible to tell who was or was not a member of the class. Lord Macnagh- 
ten held that so long as it was possible to determine whether a particular 
person was a member of the group, it mattered little that its composition 
fluctuated.” But a different result obtained in Jarrott v. Ackerley,“° where 
premises were sublet to an unincorporated society. Upon default of the 
lessee and a demand for possession by the lessors, the trustees of the society 
sued on behalf of all the members, seeking statutory relief against forfeiture. 
Eve J. dismissed the action on the ground, inter alia, that the trustees as 
such had no status to sue, for they were not claiming on behalf of persons 
who were members when the lease was granted, but rather on behalf of the 
members at the date of the writ, which membership constituted a different 
class which was not entitled to the benefits claimed.’ 

In principle, there should be little difficulty occasioned by fluctuation in a 
union’s membership so long as the court is asked to adjudicate only upon 
general questions affecting all the members in the same way—for example, 
whether union funds are being used for lawful purposes. But when the issue 
relates to matters which are personal to the individuals who constituted the 
union at a particular time—for example, a claim for damages in tort or 
contract—an action can be brought, if at all, only on behalf of those persons 
who were members at the time the cause of action accrued, for only they 
could have suffered damages. 

(b) Actions against numerous persons. A plaintiff who claims damages 
in a representative action is confronted at the outset with the problem of 
determining the class to be sued; for an award of damages against named 
defendants in their representative capacity, being in effect a personal 
judgment against all of the individuals represented,’”* will be granted only 
if the thing complained of can be brought home to the whole group, the 

107Markt & Co., Limited v. Knight Steamship Company, Limited, [1910] 2 K.B. 1021, 
1034. A suit on behalf of only some members of a class without specifying which members 
was a fatal defect to a representative action. 

108[1901] A.C. 1. 

109Lord Macnaghten’s judgment was relied upon in Smart v. Livett, [1951] 2 D.L.R. 47 
(Sask. C.A.) to answer the argument that the class was a fluctuating body which could 
not sue in a representative action. 

110(1915) 113 L.T. 371. 

111Compare Trudeau v. Pepin (1904), 3 O.W.R. 779, where three signatories to a 
lease made to an unincorporated association were held to be the only persons entitled to 
sue as lessees, in their personal capacity only, for damages for wrongful dispossession. 


112See Barker v. Allanson, [1937] 1 K.B. 463 at p. 475; Walker v. Sur, [1914] 2 K.B. 
930, at p. 936 and Body v. Murdoch, [1954] O.W.N. 658 at p. 659. 
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composition of which may vary considerably. Lord Morton in Bonsor v. 
Musicians’ Union was concerned with this problem when he said: “. . . the 
membership of a trade union is constantly changing as old members die and 
new members come in. If the suit is to be regarded as having been brought 
against the individual members, it must have been brought against those 
who were members at the time when the writ was issued. Yet some of these 
persons may not have been members at the time when the tort was 
committed, and the tort cannot, therefore, have been committed by their 
agents.””"** 

In a number of cases involving money claims against associations with 
fluctuating memberships, the courts have refused to grant representation 
orders because of the uncertainty of who would be fixed with liability. For 
example, in Walker v. Sur,"* the English Court of Appeal would not 
permit a class action to be brought against the members of a religious 
society for the recovery of a debt, holding that since the body of members 
was continually changing, it would be doubtful whether a judgment against 
the membership would be a judgment against those who were members at 
the date of the contract, or at the date of the commencement of the action, 
or at the date of the judgment. A similar result was reached in Barker v. 
Allanson,'* where a representation order was refused in an action for debt 
against the members of a lodge because the membership of the association 
had changed considerably between the date when the contract was entered 
into and the date of the action. The effect of a representation order would 
have been to make defendants all the members at the date of the issue of 
the writ, but only the persons who were members of the lodge and had 
authorized the making of the contract could be made liable."*® Greer L.J. 
distinguished Ideal Films, Limited v. Richards," where the court permitted 
a class suit for the recovery of a debt, noting that there was nothing in the 
facts as pleaded inconsistent with the defendants by representation having 
all been members of the unincorporated society at the time the contract was 
made on their behalf. 

The fact that liability could attach only to persons who were members of 
a union at the date the cause of action arose, to the exclusion of members 
joining after that time, was recognized in Metallic Roofing Company of 
Canada v. Jose, where the trial judge awarded damages “against the 
defendants individually and as representing all persons who, on the 7th day 
of August, 1902 [the date of the strike], constituted the association of persons 
known as” the local and international unions.""* Similarly, in the representa- 

113[1955] 3 All E.R. 518, 522-3. 


114[1914] 2 K.B. 930. 
115[1937] 1 K.B. 463. 
116See London Association for the Protection of Trade v. Greenlands, Limited, [1916] 


2 A.C. 15 at p. 39, for the same conclusion in a tort action. 
117[1927] 1 K.B. 374. 


118(1906) 12 O.L.R. 200, 202. The same form of judgment was handed down in 
Cotter v. Osborne (1908), 8 W.L.R. 451 at p. 458. 
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tion order granted in Campbell v. Thompson,"* Pilcher J. overcame the 
problem of fluctuating membership by directing that the named defendants 
be appointed to represent only those persons who were members of the club 
at the time the alleged tort was committed. 


(6) The “Trust Fund” Doctrine 


A number of Ontario cases, supported by some English authority, have 
evolved what may be termed the “trust fund” doctrine. In effect, before a 
representation order will be granted in a money claim against the members 
of a voluntary unincorporated association, the plaintiff must satisfy the 
court that the case is a proper one for the making of such an order, by 
alleging that the association is possessed of a trust fund which could be 
resorted to in satisfaction of his claim. The rationale of this doctrine is not 
readily apparent, for neither the English nor the Ontario rule providing for 
representative actions makes any mention of a trust fund. It will be con- 
venient to begin our discussion of this doctrine by examining the cases 
which led to its development and in which it has found expression. 

One of the earliest decisions to focus attention on a union trust fund was 
the Taff Vale Case,'*° where Lord Lindley expressed the opinion that the 
members of a union could be sued for damages in a representative action 
properly framed. He went on to say: “Further, it is in my opinion equally 
plain that if the trustees in whom the property of the society is legally vested 
were added as parties, an order could be made in the same action for the 
payment by them out of the funds of the society of all damages and costs 
for which the plaintiff might obtain judgment against the trade union.”’’*" 
There is no doubt that his lordship was concerned with the trust fund and 
the joinder of the trustees only as a means of enforcing a money judgment 
recovered in a representative action. 

In Walker v. Sur,’** where the Court of Appeal refused to allow an action 
for recovery of a debt to be brought in a representative capacity, it is not 
clear from the remarks of Kennedy L.J., who alone referred to a trust fund, 
what importance, if any, he attached to such a fund in a class suit. He 
observed that “. . . it is not pretended that, as was the case in the Taff Vale 
Case, there are any funds vested in trustees. It is not alleged that there are 
any such trustees at all, and the claim is to my mind a claim in which it is 
sought to make a judgment for payment of money effective against a 
number of persons who belong to a named society but who have no common 
fund vested in trustees who could be joined as representing the society.”’'** 
The role of the trustees, in his lordship’s view, was apparently to represent 
the association and not simply to facilitate the enforcement of a money 
judgment. 


119[ 1953] 1 All E.R. 831. 


—e Vale Railway Company v. Amalgamated Society of Railway Servants, {1901} 
A.C. 426. 


121] bid., 443. 122[1914] 2 K.B. 930. 128] bid., 936-7. 
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Finally, in the last of the English cases to be considered, Hardie and 
Lane, Limited v. Chiltern,!** the absence of a trust fund and trustees was 
a material factor which led Fraser J. to refuse to allow the plaintiffs, mem- 
bers of an unregistered trade union, to bring a representative action in tort 
for damages against the other members. “In considering . . . whether this 
is a case which comes within Order XVI, r. 9, and in which if a representa- 
tion order had been applied for I should have granted it, I attach importance 
to the fact that there are no trustees in whom the funds of the Association 
are vested,” he said.'*® And further: “It will be observed that in [Walker v. 
Sur] there were no funds vested in trustees and the observations of Kennedy 
L.J. seem to me to be very important in regard to the case that I now have 
to deal with. . . .”!** Unfortunately his lordship did not explain why 
Kennedy L.J.’s observations and the lack of trustees were important in the 
earlier case. The ensuing appeal was unanimously dismissed by the Court 
of Appeal on the ground that the members of the association had no common 
interest in the action. Only Sargent L.J. alluded to a fund, when he said: 
“The action here is not to enforce a right against a fund in which all the 
members of the [Association] have a common interest . . . a class of cases 
to which Order XVI, r. 9, is at any rate primarily applicable. It is to enforce 
a strictly personal liability against the named defendants and the whole of 
the members of the Association.”?*" 

The “trust fund” doctrine made its appearance in Canadian jurisprudence 
in the judgment of Middleton J.A. in Barrett v. Harris,** where a class 
suit for damages in tort was brought against the members of an unincor- 
porated business association. His lordship, quite consistently with his decision 
in Scully v. Ontario Jockey Club’*® and in accordance with the weight of 
authority, held that the tortfeasors had a several rather than a common 
interest, and hence could not be sued in a representative action. But the 
complexion of the situation would have changed completely, it would seem, 
if it had been alleged that the association was possessed of a trust fund, 
which apparently provided not only the necessary common interest but was 
also important from the point of view of realization of a judgment. After a 
lengthy review of the authorities (it is submitted that few, if any, of them 
support his conclusion), Middleton J.A. held: “The result, in my opinion, 
is that in an action to recover damages for tort the rule cannot be invoked 
unless it is intended to be alleged that the unincorporated body is possessed 
of a trust-fund, and such circumstances exist as to entitle the plaintiff to 
resort to that fund in satisfaction of his claim. In such case the trustees may 
be appointed to represent the general membership in defending the fund.” 


124[1928] 1 K.B. 663. 


tee ois 681. 
Ibid., 682. 127] bid., 699. 
tent ee2) 69 D.L.R. 503. 129(1912) 8 D.L.R. 203, 204. 
a D.L.R., 510. In Smith Transport Ltd. v. Baird, [1957] O.W.N. 405, the avail- 
ability of a trust fund was determined from the provisions in the union constitution. 
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The decision in Barrett v. Harris was approved by the Ontario Court of 
Appeal in Robinson v. Adams,*' where a representative action for damages 
in tort was brought against the members of an unincorporated trade union. 
Latchford C.J. adopted to its full extent what was expressed to be the 
conclusion of law in the Barrett Case. He says: “The true principle seems 
to me to be that, where, as in the present case, the action is to recover 
damages for a tort, and it is not alleged that the unincorporated body is 
possessed of a trust-fund to which the plaintiff, in the event of success, 
would have the right to resort (in which case the trustees may be appointed 
to represent the members in defending the fund), an order of representation 
should not be made.”"** The basis for this principle, he found to be, quoting 
from the Barrett Case, that any individual alleged to be a wrongdoer and 
liable to a personal judgment should have an opportunity of defending 
himself; such an individual’s interest was several and not in common with 
the other wrongdoers. In his view, too, the fund apparently supplied the 
requisite common interest. 

The procedure to be followed in bringing a representative action in 
Ontario was set down by Marriott, Senior Master, in Body v. Murdoch,'* 
where, in accordance with the authorities binding upon him, he refused 
to grant the plaintiff a representation order in an action against the members 
of a trade union for damages for inducing breach of contract. In his review 
of the authorities he expressed the view that the obiter dicta of Lord Lindley 
and Lord Macnaghten in the Taff Vale Case had been modified by later 
English cases for the reason that it was not proper or convenient to allow a 
plaintiff to obtain what would in effect be a personal judgment against every 
member of an unincorporated body for the tortious act of one or some of its 
officers or members. This objection would be overcome if the union was 
possessed of a trust fund which could be resorted to in satisfaction of a 


judgment for the plaintiff. With respect to procedure, he commented as 
follows: 


It was suggested by counsel for the applicants that the order should be made 
on the basis that the plaintiffs should be allowed to allege in their pleadings 
that the union is possessed of a trust fund, and that proof of the allegation 
should be left to the trial. In my view that procedure would not be in accor- 
dance with the established practice. . . . In order to come within the rule laid 
down by Middleton J. in Barrett v. Harris, I hold that an applicant is required 
to file an affidavit swearing that it is intended to be alleged that the union is 
possessed of a trust fund and to set out therein facts showing the existence of a 
trust fund. In view of the authorities referred to I am not satisfied that a mere 
statement that the plaintiffs intend to allege such a fact is sufficient.1* 


From our examination of the relevant case law, it is fair to say that the 
full-blown “trust-fund” doctrine which has developed in Ontario never 
passed the incipient stage in England where, since the Hardie and Lane 


131[1925] 1 D.L.R. 359. 182] bid., 363-4. 
183[1954] O.W.N. 658. 1347 bid., 662. 
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Case in 1928, it has been relegated to silence.’** But in Ontario, the doctrine 
as laid down in Barrett v. Harris and Robinson v. Adams has been consis- 
tently followed.’®* There is no dearth of authority for the proposition that an 
action for damages against numerous persons will not lie in a representative 
capacity because they have no common interest.'*? But the conclusion that 
this objection to a class suit is overcome if it is pleaded that the unincor- 
porated body is possessed of a trust fund to which resort might be had is 
unsupported in other jurisdictions. It is true that the requisite common 
interest is provided by a common fund in the limited circumstances where 
the subject-matter of the action is the fund itself, as in Parr v. Lancashire 
and Cheshire Miners’ Federation**®* (an action to restrain a misapplication 
of union funds) and National Supply Co. v. Greenbank'® (a dispute 
concerning the ownership of a fund). But in actions for damages in tort or 
contract it has been held that although the members have like interests in 
the money sought to be reached, they do not have like interests in respect 
of the plaintiff's right to take the money from them, since different defences 
may be available to them. For example, in Mercantile Marine Service 
Association v. Toms,'*° Swinfen Eady L.J. refused to grant a representation 
order in an action for damages in tort notwithstanding that the members 
sought to be made defendants by representation had a community of interest 
in the funds of the association which were vested in trustees whom the 
plaintiff applied to have added as defendants. Similarly, in London Associa- 
tion for the Protection of Trade v. Greenlands, Limited, Lord Parker of 
Waddington would not allow a representative action even though “the 
association . . . were in possession of ample funds to satisfy the damages.”*** 
The existence of a trust fund and the joinder of the trustees thereof are 
relevant in a representative action, it is submitted, only for the purpose of 
realizing a money judgment. This was clearly the view of Lord Lindley in the 
Taff Vale Case, whose judgment was so interpreted in Ideal Films, Limited 
v. Richards.'* The plaintiffs there brought a representative action claiming, 
first, a declaration that certain monies were due and owing to the plaintiff 
from the members of an unincorporated association, and second, an order 
directing the trustees to pay the said monies together with the costs of the 
action out of the property of the association in the hands of trustees. 
Scrutton L.J. commented, in reference to the second claim, as follows: 


I do not propose to lay down any general rule, that in all cases in which a money 
judgment is obtained against persons having an equitable interest in property, 


185For example, in Campbell v. Thompson, [1953] 1 All E.R. 831, the court, without 
mention of a trust fund, permitted a representative action for damages to be brought 
against the members of an association. 

186See Shapiro v. Toronto Council No. 1388 Knights of Columbus (1926), 29 O.W.N. 
416; Mitchell v. Forster (1928), 35 O.W.N. 203; Bistry v. Cloak @ Suit Contractors 
Association, [1936] O.W.N. 511; and Smith Transport Ltd. v. Baird, [1957] O.W.N. 405. 

137See supra, p. 162. 188[1913] 1 Ch. 366. 

189[1941] 4 D.L.R. 659 (Alta. A.D.). 1401916] 2 K.B. 243. 

141[1916] 2 A.C. 15, 40. 142[1927] 1 K.B. 374. 
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execution of the judgment may be enforced against that property by making the 
trustees defendants in the action; but it is obvious that in many such cases it 
would be convenient that, instead of waiting till after judgment before applying 
for an order for equitable execution, or bringing an independent action against 
the trustees for that purpose, the plaintiff should join the trustees as defendants 
to the original action, provided that he makes it clear that he is making no 
claim against them personally, either for the money due or for costs, but is only 
seeking to get at the equitable interest of the principal defendants in property 
in which the trustees have the legal interest. Where such a joinder is not open 
to the objection that it is inconvenient or embarrassing it ought to be permitted. 
. .. Lord Lindley [in the Taff Vale Case] certainly saw no objection to such 
trustees being made parties from the outset for the purpose of an order being 
made on the property which they held as trustees.'** 


Gordon J.A. in Smart v. Livett'** came to an eminently sound conclusion 
when he held that the difficulty of enforcing any judgment that might be 
obtained did not have to be considered in the initial stages of the action. 
Orde J.A. was of a similar view in the Metallic Roofing Case where, after 
holding that an action for damages in tort could be brought against 
representative defendants, he stated: “As was said in the case cited [the 
Taff Vale Case], we have not to consider how the judgment can be 
enforced; we have only to determine that the action is properly 
framed. . . .”"*° In another Ontario case, Mitchell v. Forster, Raney J. gave 
the following explanation for the requirement of a trust fund: “The allega- 
tion that the defendants are the trustees of the property of the congregation 
is only important from the point of view of realisation, if a judgment is 
recovered.””"** 

The law is not usually so solicitous about the enforcement of a judgment 
that it will not permit an action to be brought, even though a cause of 
action exists, unless it can first be established that means are available for 
the satisfaction of a successful plaintiff's judgment. The rule providing for 
representative actions makes no mention of a trust fund. Nor does there 
appear to be any valid reason for making the allegation of such a fund 
a prerequisite for the institution of a class suit for damages against members 
of a trade union. The “trust fund” doctrine, it is submitted, serves only to 
confound the confusion already surrounding this cryptic procedure. 


III. Trape Union LiaBitity 1v Tort AND CONTRACT 


(1) The Doctrine of Ultra Vires 


The doctrine of ultra vires, ordinarily associated only with corporations 
created by statutory authority, has been applied to trade unions both in 
England and Canada. In the famous case of Amalgamated Society of 

1437 bid., 380-1. But see Smith Transport Ltd. v. Baird, [1957] O.W.N. 405 where 


Marriott, Senior Master, held that a plaintiff, instead of suing representatives of a union 
in the first instance and proceeding against the trustees later, should join the trustee at 


the time of applying for a representation order. 
14471951] 2 D.L.R. 47 (Sask. C.A.). 
145(1905) 9 O.L.R. 171, 180. 146( 1928) 35 O.W.N. 203, 204. 
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Railway Servants v. Osborne,'** the House of Lords applied the doctrine 
to a trade union registered under the Trade Union Act of 1871'** and held 
that a union rule purporting to confer the power of collecting and applying 
funds for political purposes was void as falling outside the objects contem- 
plated by the statute.’** Shortly thereafter, the doctrine was extended to an 
unregistered union in Wilson v. Scottish Typographical Association.” In 
the Taff Vale Case, where the plaintiff succeeded in its action against a 
registered union, Farwell J. in the court of first instance pointed out that 
the wrongs complained of were done in furtherance of one of the main 
objects of the defendant union, namely, the undertaking of the management 
and direction of a strike. “It is not a question of acting ultra vires, as in 
Chapleo v. Brunswick Permanent Building Society,’ but of improper acts 
in the carrying out of the lawful purposes of the society,” he said.’* 

The ultra vires doctrine was applied to a Manitoba trade union by the 
Supreme Court of Canada in Orchard v. Tunney,’ where it was held that 
the conduct of the union executive board in expelling the plaintiff not in 
accordance with the rules and causing his employment to be terminated 
constituted a tort'®* which, however, did not bind the members of the union 
because it was ultra vires.’ According to Locke J., the board had no 
authority from the other members either by the constitution of the union 
or by any course of conduct of the members to act in the manner complained 


147[1910] A.C. 87. 

14834 & 35 Vict., c. 31. 

149In two earlier cases, the opposite conclusion was reached: Linaker v. Pilcher (1901), 
17 T.L.R. 256 and Steele v. South Wales Miners’ Federation, [1907] 1 K.B. 361. 

150[1912] S.C. 534. There is some difference of opinion among the authorities as to 
whether the doctrine really was applied in this case. J. H. A. Street, The Doctrine of 
Ultra Vires (London, 1930), pp. 24-5 and L. C. B. Gower, Modern Company Law (2nd 
ed., London, 1957), p. 221, fn. 81, express the opinion that it was. N. A. Citrine, Trade 
Union Law (London, 1950), p. 290, agrees, but questions whether the doctrine was 
properly applicable to unregistered unions. Sir Henry Slessor, Law Relating to Trade 
Unions (London, 1921), p. 88, doubts that the doctrine was applied. See also Buck v. 
Typographical Association (July 10, 1910), Lancaster Chancery Court, unreported, but 
cited by Citrine, supra, at pp. 19, 290, where the ultra vires principle was applied to an 
unregistered trade union. 

151(1881) 6 QO.B.D. 696. 

152[1901] A.C. 426, 433. This statement is quoted with approval by Rand J. in Orchard 
v. Tunney, [1957] S.C.R. 436 at p. 446. In the Chapleo Case, mentioned by Farwell J., 
the defendant society was sued for the amount of certain loans made to it through the 
secretary, who received the money under authority of the directors. By the rules of the 
society, certified under a statute, the directors were empowered to borrow money up to 
a limited amount which had been exceeded when the loans were accepted. It was held 
by the Court of Appeal that the borrowing was unlawful and not binding upon the 
society, which had no power to accept the loan. Even if all the shareholders had assented 
to the transaction, it would not have been binding, said Baggalley J., citing Ashbury 
Railway Carriage and Iron Company v. Riche, L.R. 7 E. & I. 653, in which case, however, 
the issue before the House of Lords concerned an incorporated company. 

153[1957] S.C.R. 436. 

154Compare Bimson v. Johnston et al. (1957) 10 D.L.R. (2d) 11 (Ont. H.C.), where 
an action for wrongful —e or suspension was held to sound in contract. 

155There has been a divergency of opinion on the question of the extent, if any, to 
which the doctrine of ultra vires applies to tortious acts. See L. C. B. Gower, Modern 
Company Law (2nd ed., London, 1957), pp. 91 ff., where the author, after discussing 
various theories, suggests that the true rule is that a company may be liable for torts 
—_ in pursuance of its stated objects but cannot be liable for acts entirely outside 
its objects. 
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of. Just as the directors of a limited company could not impose liability 
upon it by entering into transactions on its behalf which were beyond its 
corporate powers, so upon the same principle the members of the union 
were not liable for acts done wholly beyond the powers entrusted to the 
board members. Rand J. also analogized between a corporation and a trade 
union in distinguishing between ultra vires acts of the board, which did not 
become acts of the membership body, and intra vires acts which brought 
about a breach of contract through an improper exercise of authority. He 
considered that the distinction made by Farwell J. in the Taff Vale Case, 
supra, was as applicable to the labour union in the instant case as to the 
partly recognized society in the English case. 

The court, it is suggested, could have granted the plaintiff the same relief 
without invoking the much abused ultra vires principle by holding that the 
expulsion of the plaintiff by the board contrary to the rules was beyond the 
authority vested in them by the other members, who were not bound by 
their unauthorized act. Moreover, the doctrine, which was developed in 
connection with incorporated companies having a separate legal identity, 
cannot be applied in its strict sense to a trade union composed of a multitude 
of individuals. The term “ultra vires” in its proper sense denotes a limitation 
on the legal personality of a corporation and cannot apply to a trade union 
which has no legal personality. It is also used, incorrectly it is submitted, to 
describe acts done by the directors outside their authority. It is most impor- 
tant to understand which meaning is intended in any particular case, since 
the consequences flowing from an unauthorized act as distinguished from 
an ultra vires act are quite different. In particular, an act beyond the 
directors’ authority can be ratified by the company whereas an ultra vires 
act cannot be validated even if assented to by all the shareholders, for the 
company has no legal capacity to incur responsibility for it.°* The term has 
been extended to situations in which agents of the members of unincor- 
porated associations have acted beyond their authority, especially where the 
associations owe their constitution to, or have their powers defined by, 
statute, as in the Osborne Case, or statutory rules, as in the Chapleo Case. 
In such circumstances, a case for the application of the doctrine can perhaps 
be made out by showing that the power of the members who have placed 
themselves under the statute is limited insofar as their joint undertaking is 
concerned, and that they cannot effectively authorize or ratify transactions 
contrary to the statutory scheme. For example, in the Chapleo Case, the 
members of the building society had no power lawfully to authorize the 
directors to borrow in excess of the amount set out in the rules certified 
under the Friendly Societies Act.°* The Supreme Court of Canada went 
even further in purporting to apply the doctrine in the circumstances 

156See Gower, op. cit., p. 79. 

157QOutsiders are not adversely affected by such rule for, as the court pointed out, 
persons who deal with societies which are regulated by rules deriving their effect from 


Acts of Parliament must ascertain their powers or take the consequences of their care- 
lessness. 
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obtaining in Orchard v. Tunney, where the trade union was neither a legal 
entity nor subject to statutory regulation."** There would seem to be no 
scope for the ultra vires principle in such a case, where the only question, 
it is submitted, is simply whether the agents have exceeded their authority, 
and not whether the members of the union have acted outside their powers, 
for these powers are unlimited. However, this application of the doctrine to 
trade unions appears now to be firmly entrenched in Canadian law. So far, 
both in England and Canada, it seems to have been restricted to cases 
involving unlawful expulsion’® or misapplication of union funds.’ 
Whether it will be extended to other matters remains to be seen. 


(2) Actions in Tort 


The union members who have participated in unlawful acts can be 
called upon personally to respond in damages for their wrongs, but the 
union funds will be made available to a plaintiff only if he can establish 
that the torts were committed by all the members themselves or by their 
agents.'*' The doctrine of conspiracy has been used successfully in Canada 
in representative actions against the members of both local and international 
unions to recover payment from the union funds of damages inflicted in the 
progress of strikes. The classic definition of “conspiracy” is that given by 
Willes J. in Mulcahy v. The Queen as follows: “A conspiracy consists not 
merely in the intention of two or more, but in the agreement of two or more 
to do an unlawful act, or to do a lawful act by unlawful means.”?® In 
theory, the onus resting on a plaintiff to establish mutual assent on the part 
of all the members to do the wrong complained of would seem to be an 
exceedingly difficult one to discharge. In practice, however, the requirement 
of “agreement” has been met to the satisfaction of the courts by proof that 
the wrong was done by the combined and concerted action of the members in 
pursuance of a common object.’ In view of this judicial attitude, it is 
perhaps surprising that the doctrine of conspiracy has not been more 
frequently invoked as an instrument for gaining access to the union coffers.’ 


158A notable contrast is provided by Bonsor v. Musicians Union, [1955] 3 All E.R. 
518 where, in an action sounding in contract, the House of Lords awarded damages 
against a union for the wrongful expulsion of the plaintiff by the union secretary. It is 
implicit in the judgment that the secretary was not acting ultra vires; either he was the 
agent of the union or the rest of the members even with respect to unauthorized acts, or 
the union or the rest of the members ratified his unauthorized act. 

159See Orchard v. Tunney, [1957] S.C.R. 436; Bimson v. Johnston (1957) 10 D.L.R. 
(2d) 11 (Ont. H.C.) and Abbot v. Sullivan, [1952] 1 K.B. 189 (Denning L.J.). 

160See Re Durham Miners’ Association, Watson v. Cann (1900), 17 T.L.R. 39; Oram 
v. Hutt, [1913] 1 Ch. 259, [1914] 1 Ch. 98; Bennett v. National Amalgamated Society 
of Operative House and Ship Painters and Decorators (1915), 31 T.L.R. 203. 

161See supra, p. 154. 

162(1868) L.R. 3 E. & I. App. 306 at p. 317. 

163Metallic Roofing Company of Canada v. Jose (1906), 12 O.L.R. 200 at p. 206. See 
also Cotter v. Osborne (1909), 10 W.L.R. 354 (Man. C.A.), where damages were 
awarded against defendants in their representative capacity for injuries inflicted during 
a strike for which the majority of members had voted. 

164For a discussion of the role played by the conspiracy doctrine in actions against 
union members in the United States, see a Note on “Responsibility of Labor Unions for 
Acts of Members” (1938), 38 Columbia Law Review 454 at pp. 470-1. 
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Since it is highly unlikely that every member will have taken a personal 
part in the commission of the unlawful acts, any liability beyond that of the 
actual tortfeasors must rest on the principles of respondeat superior, the 
application of which to trade unions is still shrouded in considerable un- 
certainty. It follows from an application of agency rules that the general 
membership will be responsible for acts which they have expressly or 
impliedly authorized or ratified."® Since agency, and hence authority, is 
not to be inferred from the mere fact of association,’ liability ordinarily 
will not attach for the conduct of rank and file members having no official 
status unless their acts were performed on behalf of their fellow members 
and were subsequently ratified by them expressly, as by a resolution passed 
at a general meeting,” or by implication, arising, perhaps, from a failure to 
expel or discipline the wrongdoers and thereby disavow their actions,’® or 
from the granting of financial support or legal aid, with knowledge of the 
wrongdoing.’ 

An interesting contrast in the adherence by the courts to agency principles 
is provided by the Vulcan Iron Works Co. v. Winnipeg Lodge No. 174 
Ironmoulders Union'™ and the Coronado Case,'" in both of which liability 
was sought to be imposed on trade unions for damages caused by striking 
workmen. In the Vulcan Iron Works Case the defendant unions were 
absolved from liability upon failure of the plaintiff to show that the illegal 
acts were performed by the individuals while acting under the orders or 
authority of the union, or that the union had ratified illegal acts of its mem- 
bers committed while they were assuming to act for it or under its authority. 
On the other hand, in the Coronado Case, the Supreme Court of the United 
States was prepared to find the union liable without any apparent concern 
for agency doctrine. The union constitution provided that, in the event of a 
labour dispute that could not be settled peacefully, the officers of the local 
involved could order a strike. From this the court concluded: “Thus the 
authority is put by all the members of the District No. 21 in their officers 
to order a strike, and if in the conduct of that strike unlawful injuries are 
inflicted, the District organization is responsible and the fund accumulated 
for strike purposes may be subjected to the payment of any judgment which 

165U/nited States v. White (1944), 322 U.S. 694, 702. 

166See London Association for the Protection of Trade v. Greenlands, Limited, [1916] 
2 A.C. 15 at p. 39, where Lord Parker of Waddington quoted the following passage from 
Lindley on Partnership: “If liabilities are to be fastened on any members of such an 


association it must be by reason of the acts of those members themselves, or by reason of 
the acts of their agents; and the agency must be made out by the person who relies on it, 
for none is implied by the mere fact of association.” 

167See Giblan v. National Amalgamated Labourers’ Union, [1903] 2 K.B. 600 at p. 617. 

168See the authorities cited in “Responsibility of Labor Unions for Acts of Members,” 
supra, at p. 468. 

169See Lawlor v. Loewe (1915), 235 U.S. 522 at pp. 534-5. Contra, Denaby and 
Cadeby Main Collieries Limited v. Yorkshire Miners’ Association, [1906] A.C. 384, and 


Vulcan Iron Works Co. v. Winnipeg Lodge No. 174 Ironmoulders Union (1911), 16 
W.L.R. 649. 


170Supra. 
111United Mine Workers of America v. Coronado Coal Company (1922), 259 U.S. 344. 
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is recovered.”’**? The imposition of such strict responsibility, however, has 
been the exception rather than the rule. It seems fair to say that if in every 
case liability had been imposed not only for the acts of authorized agents 
but for every tort committed by any member of a union merely because he 
was a member, innumerable suits for wrongs committed by irresponsible 
members might well have resulted in the destruction of the labour union 
movement. 

Thus far we have considered the responsibility of union members for acts 
that they authorized or ratified. There is authority establishing that their 
responsibility rests on a broader basis, and that the members will be liable 
‘ for any wrongs committed by tortfeasors, usually union officials, within the 

course of their employment.’” In the Taff Vale Case, one of the objects 
of the defendant union was the settlement of disputes between masters and 
men by any lawful means, including strike action. The union, which was 
managed by an executive committee, was held to be answerable in damages 
for the wrongs of its agents, the general secretary and the local organizing 
secretary, committed in the course of conducting a strike. Farwell J., whose 
judgment was adopted by several members of the House of Lords, relied on 
Barwick v. English Joint Stock Bank,'"* where it was held that a principal 
t was answerable for the wrongs of a servant or agent committed in the course 
j of the service and for the master’s benefit, though the master may not have 
authorized the particular act.’ Similarly, in Giblan v. National Amalga- 
mated Labourers’ Union,‘ a union was held liable for the torts committed 


OO OD OEE 


by its “servants and agents,” the local and general secretaries, in the service 
and for the benefit of the union. On the other hand, it has been doubted 
whether sufficient control is exercised by the members over the conduct of 


union officers to warrant the application of the “course of employment” 
test.277 


If the critical issue in these cases is whether the union officials, in 
committing the torts, were acting in the course of their employment, the 
general membership may be liable not only for unauthorized acts but even 
for acts forbidden or done in a prohibited manner. Consider the case of a 
union officer who is expressly prohibited from distributing any literature 
not officially approved during the course of a strike of which he has charge. 
If, in the face of this prohibition, he distributes defamatory material, he is 


172] bid., Taft C.J. at p. 403. 
173That is to say, responsible as masters for the acts of their servants. See Salmond on 
Torts (11th ed. by R. F. V. Heuston, London, 1953), at p. 97 and W. L. Prosser, 
Handbook of the Law of Torts (2nd ed., St. Paul, 1955), at p. 351. In A. Cox, “Some 
Aspects of the Labor Management Relations Act, 1947” (1948), 61 Harvard Law Review 
274 at p. 311, the “scope of employment” test is supported. 
‘ 174(1867) L.R. 2 Ex. 258. 
175In Lloyd v. Grace, Smith @ Co., [1912] A.C. 716, the House of Lords held that acts 
might be within the scope of authority of an agent or servant even if they were done 
fraudulently and for his own benefit and not for that of his principal or master. 
176[1903] 2 K.B. 600, 620, 624-5. 
177See A. Cox “Responsibility of Labor Unions for Acts of Members,” supra, at p. 466. 
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probably not on a frolic of his own since his conduct is sufficiently similar 
to his authorized duties to fall within the course of his employment.’ 

A further problem arises when injuries are caused, not by the local 
officials themselves, but by servants or agents appointed by them to carry 
out certain duties. In such cases it must be determined whether the actual 
wrongdoer stood in the relation of an agent or servant to all the union 
members, who might be sued in a representative action, or only to the 
officers or executive engaging them. This problem was considered in Local 
Union No. 313, Hotel and Restaurant Employés International Alliance v. 
Stathakis,’™ where officers of a union, employing pickets, were held to be 
responsible for the misconduct of such pickets occurring in the discharge of 
their duties and in the course of their employment, even though such pickets 
were directly instructed by the officers to refrain from such conduct. A 
similar result was reached in Smith Bros. Construction Co. Ltd. v. Jones'® 
where an injunction and damages were granted against the officers of a 
union for the tortious conduct of paid pickets. Some assistance may be gained 
from an examination of the club cases where similar problems have arisen. 
In Brown v. Lewis'*' and Bradley Egg Farm, Ltd. v. Clifford'** where 
outsiders were injured by the tortious acts of club servants, it was held that 
the members of the committee of management were the employers of the 
wrongdoers, and damages were awarded against the committee members. 
On the other hand, in Campbell v. Thompson'*™ a club servant was held to 
be the employee of all the members of a club; and in Prole v. Allen’™ it was 


178See ibid., at p. 311: “Since local officers, business agents, and even shop stewards 
are normally engaged in leading all kinds of concerted employee activities, participation 
in an unauthorized strike would seem to be conduct of the same general nature as, and 
close enough to, that in which they are authorized to engage. Therefore, the union would 
be liable even though they had been explicitly forbidden to take part in strikes without 
official sanction.”’ See also, Local Union No. 313, Hotel and Restaurant Employés Inter- 
national Alliance v. Stathakis (1918, Ark. $.C.), 205 S.W. 450, discussed infra. 

179Supra. 180[ 1955] 4 D.L.R. 255 (Ont. H.C.). 

181(1896) 12 T.L.R. 455. The members of a committee of a football club employed a 
person to repair a stand for the accommodation of visitors to the football game. An action 
for damages for injuries to one of the public, caused by the collapse of the stand, was 
brought against the members of the committee as representing the club, but the trial 
a after ordering the statement of claim to be amended, held the committee personally 
iable. 

182[1943] 2 All E.R. 378. A majority of the Court of Appeal held the executive com- 
mittee of a poultry society liable for the negligence of a bird tester on the ground that 
he was their servant and not a servant of the members of the society, as was held by the 
dissenting judge. See B. Laskin, Casenote (1943), 21 Canadian Bar Review 852. 

183[1953] 1 All E.R. 831. The plaintiff was employed as cleaning woman at a mem- 
bers’ club. She sustained damages as the result of falling down some stairs and brought 
a representative action for damages against all the members of the club. Pilcher J. held 
that all the members were the employers of the plaintiff and hence were under a duty to 
provide safe premises. See D. Lloyd, Casenote (1953), 16 Modern Law Review 359. 

184[1950] 1 All E.R. 476. The plaintiff, a member of an unincorporated members’ club, 
was injured as the result of falling down some stairs. The responsibility for seeing that the 
club premises were in safe condition was that of the steward. In an action against the 
committee and the steward, it was held that the committee owed no duty to the plaintiff, 
and that the steward was appointed by all the members, operating through the committee, 
and thereupon became an agent of each member, to whom he owed a duty to carry out 
his duties without negligence. The steward was held liable. 
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held that a club steward was the agent of each member. Presumably in these 
cases, every member of the respective clubs would be liable for the torts of 
the servant or agent. 

It has already been pointed out that the union fund will be available 
only to a plaintiff who establishes liability on the part of all the members. 
The dissent of a minority from authorization or ratification of an act giving 
rise to an action for damages might appear to bar the plaintiff from any 
redress against the fund, It is submitted, however, there being no decision 
settling this question, that this result does not necessarily follow, in view of 
the implied agreement of the members to be bound by a majority.’®* Just 
as a plaintiff in an ordinary action against a principal for acts of an agent 
may invoke the contract of agency, to which he is not a party, in order to 
prove the authority of the agent, so too, it is suggested, a plaintiff seeking 
to fix all the union members with liability for the conduct of a wrongdoer 
may rely on the implied agreement of the members for the purpose of 
establishing the authority of the wrongdoer to act for the dissenters. 

We come now to consideration of the personal liability of the members 
for the torts of others. There is little difficulty in principle. Each individual 
is responsible only for acts that are expressly or impliedly authorized or 
ratified by him, or that are performed by his agents within the course of 
their employment. In the Williams and Rees Case, Anglin J. refused to hold 
four named defendants liable in the absence of evidence that “they were at 
least present at the meetings when the acts complained of were authorized 
or approved of, or that they otherwise sanctioned them. . . . Mere member- 
ship in the Union would not . . . render them personally and individually 
answerable in damages for the results of those acts.”*** In every case where 
damages are ordered to be satisfied out of the union fund, judgment should 
also be awarded against the individual members named as defendants, for 
ex hypothesi, such an order presupposes liability on the part of all the 
collective owners of the fund who, as principals, are liable to the full extent 
of their assets for the wrongful acts of their servants committed within the 
course of their employment. Although in the realm of contract it may be 
possible for the members, as principals, to restrict their liability to the 
common fund by limiting the authority of their agents,’*’ no such restriction 
would seem to be applicable to the case of tort. The reason for the inability 


185See Rand J. in Orchard v. Tunney, [1957] S.C.R. 437 at p. 445 and A. Cox, 
“Responsibility of Labor Unions for Acts of Members”, supra, at p. 467. In Re Inter- 
national Nickel Co. of Canada Ltd., [1950] 1 D.L.R. 381, Gale J. observed at p. 395 
that “... in all internal affairs, that is, in action taken within the boundaries of the 
rules and regulations which govern the conduct of an association, and always subject to 
those rules and regulations, a majority of the members can control and guide the fate 
of the minority. . . .” 

1867. ocal Union No. 1562 v. Williams @ Rees (1919), 49 D.L.R. 578, 587. But on the 
same page his lordship held that the wrong was done by the “Union” through its dele- 
gates on behalf of all its members. “It was the act of the Union . . . done by its instruc- 
tions and for its purposes,” he said. 

187See infra, p. 185. 
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of principals so to limit their liability for the torts of their servants has been 
expressed by one writer as follows: 


Vicarious responsibility in tort depends merely on whether the wrongful act 
was committed within the servant’s general scope of authority, and liability is 
imposed by the law irrespective of any limitations, express or implied, set on that 
authority, so long as the particular act was in fact within the scope of authority. 
It is, therefore, difficult to see how any such limitation as that liability shall be 
limited to the common fund can be implied in the case of tort.'** 


In practice, the courts have been loath to impose personal liability on 
members who did not affirmatively contribute to the wrongdoing. In Cotter 
v. Osborne,’** Mathers J. gave judgment against the representative defen- 
dants and ordered payment of damages out of the union fund, but refused 
to hold personally liable those defendants who were not “active in promoting 
or carrying out any of the acts complained of.”’”° It is difficult to see how 
this judgment can be supported without breach of legal principle. If all 
the members were not liable for the wrongs, then payment should not have 
been ordered from the fund; if, on the other hand, liability was established 
on the part of all, then judgment should have been awarded against the 
individual defendants in their personal capacity. 

The liability of an international union—or rather, of its members—for 
torts committed by members of a local union will turn likewise on the 
application of agency rules. If the acts of the officers or members of the 
local were not authorized or ratified by the international organization or 
performed by them within the scope of their duties as its agents, the central 
body will not be liable. In view of the fact that local unions ordinarily act 
independently of the international union in pursuit of their own affairs, 
claims against parent unions have been relatively infrequent, and by and 
large have been made only for injuries caused during strikes called by local 
unions. Since strikes are generally local in character, and arise out of disputes 
relating to the local conditions of employment, the rules governing the 
relations of the parent union and its branches usually contain carefully 
drawn provisions dealing with their respective rights and duties in the event 
of a strike, so as to safeguard the international association from the un- 
desirable consequences so well described by Lord Loreburn in Denaby and 
Cadeby Main Collieries, Limited v. Yorkshire Miners’ Association when he 
said: “If one branch were able without control to call out its members on 
strike in consequence of a local dispute and to claim the financial support 
of the entire association as a matter of right, then the caprice or folly or 
selfishness of a few men might dissipate the common funds of all.”’?®! 

The problem of international union responsibility has been little touched 

188P. Lloyd, The Law of Unincorporated Associations (London, 1938), p. 153. 

189(1908) 8 W.L.R. 451. Liability was based on conspiracy and combination of the 
members to do unlawful acts, rather than on principles of agency. 


190] bid., 457. This judgment was affirmed on appeal: (1909) 10 W.L.R. 354. 
191[1906] A.C. 384, 390. 
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upon in Canadian jurisprudence, and hence the factors determinative of 
liability are far from being clearly marked out.’*? An examination of the 
three leading cases in which the liability of an international union was in 
issue will give some indication of the elements which the courts in the past 
have considered significant, and are likely to take into account in the future, 
in fixing responsibility. In the Denaby Case’ an action for inducing breach 
of contract was brought against a registered association consisting of one 
hundred and fifty branches for damages caused to the plaintiff by the 
conduct of certain officials of two of the branches, who had called the 
members thereof out on strike in breach of their contracts of employment 
and in contravention of the rules of the association. The executive council 
of the association, which governed its activities and controlled its funds, had 
repudiated the strike as illegal and endeavoured to persuade the workmen 
to return to their jobs. When the employers refused to take back the men 
except on onerous conditions, the council had treated the situation as a 
lock-out and granted the workers strike pay contrary to the rules of the 
association. In dismissing the claim against the association, the House of 
Lords held that nothing in the constitution or rules of the association, or 
in the relationship of the association with its branches and their respective 
officials, made the officers of the branches the agents of the central body; 
neither was there evidence that authority had been given to the branches 
to act as such agents. Ratification of the wrongs could not be made out, as 
the local leaders had not purported to act on behalf of the association and, 
in any event, the council had repudiated the action of the local officials. 
Neither had the granting of strike pay established liability for what was 
termed “maintaining a strike”; the unauthorized payments by the council 
out of the association’s funds were wrongs against its own members and not 
against the employers,’** and, moreover, the unlawful acts that resulted in 
the termination of the contracts of employment had been committed before 
the granting of strike pay, which amounted to the lawful activity of subscrib- 
ing to a strike fund, said the court.’® 

Failure also attended the efforts of the plaintiff in the Coronado Case'® 
to make the international union liable for substantial damages caused during 


192See the remarks of Gale J. in Re International Nickel Co. of Canada Ltd., [1950] 
1 D.L.R. 381 at p. 396, regarding the relationship between local unions, international 
unions and members. 

193Su pra. 

194The court cited with approval Yorkshire Miners’ Association v. Howden, [1905] 
A.C. 256, where the association was enjoined at the instance of one of its members from 
applying its funds for strike pay on the ground that such payment was not authorized by 
the rules. 

195Accord, Vulcan Iron Works Co. v. Winnipeg Lodge No. 174, Ironmoulders Union 
(1911), 16 W.L.R. 649. A contrary view prevailed in Lawlor v. Loewe (1915), 235 U.S. 
522, where liability was imposed on members who, though not actual participants, were 
actively contributing to the accomplishment of the wrong through financial aid made 
with knowledge that it was being carried on. 
ae Mine Workers of America v. Coronado Coal Company (1922), 259 US. 
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a strike which had been called and directed by officials of the local union 
and financed without assistance from the international union. Although the 
latter body knew about the strike, it was held not to have authorized it. 
According to the court, the failure of the international union to discipline the 
wrongdoers, as it had the power to do, had not constituted ratification of 
their acts. The provisions in the constitution that specified the conditions 
under which the international might assume control of a strike had not 
been complied with. In no way had the local acted as agent for the inter- 
national in calling or conducting the strike. 

Finally, in Metallic Roofing Company of Canada v. Jose’*™ an inter- 
national union was held by the Ontario Court of Appeal to be liable for the 
conduct of the members of one of its locals in calling a strike and boycotting 
the plaintiff's wares. That the central body had authorized the strike was 
not disputed; further, it had supplied strike funds to maintain it, and the 
executive committee of the international union acting through the proper 
officers, had given their direction and approval to the local union. Responsi- 
bility for the boycott was held to rest, if not on express authorization, then 
on the failure of the international to repudiate the local’s action when 
informed of it. Importance was also attached to the granting of legal aid 
to the local out of the international union’s funds. The Denaby Case, said 
the court, was distinguishable on its facts. 

The solution to the problem of international union responsibility for 
the torts of local unions will depend in large part on the construction of the 
constitution and rules governing the relationship of international and local 
bodies and setting out the scope of authority of the local officials to act on 
behalf of the international union.”** Authorization might, of course, also 
be found outside the rules. As regards ratification, the following factors 
would seem to be significant: contribution to a strike fund; financial 
assistance for legal aid; failure to repudiate the unlawful acts of the local; 
and failure to take disciplinary measures against the wrongdoers. 


197 


197(1907) 14 O.L.R. 156. 

198Compare the following provisions for the calling of strikes: 

(a) “In the event of a disagreement between a Local Union and an employer which, 
in the opinion of the Local Union, may result in a strike, such Union shall notify the 
president of the American Federation of Labor, who shall investigate, or cause an investi- 
gation to be made of the disagreement, and endeavor to adjust the difficulty. If his efforts 
shall prove futile, he shall take such steps as he may deem necessary in notifying the 
Executive Council, and if the majority of said Council shall decide that a strike is neces- 
sary such Union shall be authorized to order a strike, but that under no circumstances 
shall a strike or lockout be deemed legal, or moneys expended from the defense fund on 
that account, unless the strike or lockout shall have been first authorized and approved 
by the President and Executive Council.” Sec. 7. “Any union inaugurating a strike with- 
out the approval of the Executive Council shall not receive benefits on account of said 
strike.” (Constitution of the American Federation of Labor, 1950, art. XIII, ss. 2, 7.) 

(6) “No strike shall be called without the approval of the International Executive 
Board of the United Packinghouse Workers of America.”’ (International Constitution of 
the United Packinghouse Workers of America, C.1.0., 1954, art. XVII.) 

(c) “No strike shall be called without the approval of the International President.” 
ag of International Union, United Steelworkers of America, C.I.O0., 1954, 
art. XVI.) 
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(3) Actions in Contract 


A trade union, not being a legal entity, will not be recognized by the 
law as party to a contract.’® A person seeking to enforce his rights under an 
agreement made on behalf of a union might proceed, by analogy with the 
club cases, against those who negotiated or signed the contract,” or who 
authorized the making of the contract. These cases are determined in 
accordance with the ordinary rules relating to principal and agent. In 
Fleming v. Hector,” an action was brought against club members for work 
done and goods supplied for the use of the club. It was held that “the 
plaintiff must prove that the defendant, either himself or by his agent, has 
entered into that contract. . . . As the defendant did not enter into the 
contract personally, it is quite clear that the plaintiff cannot recover against 
the defendant, unless he shews that the person making the contract was the 
agent of the defendant, and by him authorized to enter into the contract 
on his behalf. . . .”?°? 

The personal liability of the members will depend upon the extent of the 
authority granted by them to the agent who enters into the contract. In 
Cockerell v. Aucompte, a member of a club was held personally liable 
for the price of goods purchased by the secretary, who, the court said, had 
been authorized by the members to contract on their credit. On the other 
hand, in Flemyng v. Hector the members were held not to be liable for 
debts incurred by the committee, which had no authority to pledge the 
members’ personal credit; the members had intended only to provide a fund 
for the committee to call upon. There is authority establishing that members 
of a club may limit their liability in this way. In the leading case of Wise v. 
Perpetual Trustee Company, Limited,” the Judicial Committee of the Privy 
Council held that, in the absence of a rule to the contrary, the personal 
liability of the members was limited to their annual subscriptions and did 
not extend to obligations incurred on behalf of the club. 

The right of recourse against the common fund of a union is of greater 

199See Bonsor v. Musicians’ Union, [1955] 3 All E.R. 518 at pp. 543-4. 

200See, for example, Pears v. Stormont (1911), 24 O.L.R. 508, where the members of 
the executive committee of a voluntary association who were responsible for procuring a 
lease, signed by the chairman at their instance, were held liable for “mene rent. In 
Finlay v. Black, [1921] 2 W.W.R. 907 (Yuk. S.C.), an officer of we unincorporated lodge 
who had borrowed moncy from the plaintiff on behalf of the lodge was held liable for the 
debt for having contracted for a principal who had no existence in law. In Watkins v. 
Hamilton-Wentworth C.C.F. Council, F947] O.W.N. 791, an order for possession of 
demised premises was made against the individuals who signed a lease on behalf of an 
unincorporated association. 201(1836) 2 M. & W. 172, 150 E.R. 716. 

202Per Parke B. at p. 721. 203(1857) 2 C.B. (N.S.) 440, 140 E.R. 489. 

204(1836) 2 M. & 172, 150 E.R. 716. 

2051903] A.C. 139, discussed infra at P; 192. 

n 


206In D. Lloyd, The Law Race to incorporated Associations avin 1938), at 
pp. 136 ff., the author argues that by indirect but necessary inference from the Wise Case 


it follows that the members of a club may limit their liability on a contract made by their 
agent to the common fund by an express or implied provision to that effect, on the ground 
as principal is entitled to give a limited authority to his agent contracting on his 
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practical importance than personal liability of the members to a plaintiff 
seeking to enforce a contract against a union. That fund can be reached only 
if the transaction in question was authorized or ratified by all of the mem- 
bers, who own it collectively.*°* Ordinarily, the making of contracts on 
behalf of a union or its members will fall to be carried out by the executive 
committee or officers, who are charged with the general conduct of union 
affairs. Agreements made by them in excess of the authority expressly or 
impliedly conferred on them by the constitution or rules do not bind the 
general membership” unless these contracts are subsequently ratified,””” or 
are within the apparent authority of the officers, as was argued in Storms v. 
United Grain and Millworkers’ Union.*"® In that case, the plaintiff, who 
had been a night watchman with a milling company, was promised by the 
shop committee and organizer of the defendant union that if he joined 
the union he would be given seniority rating computed from the time when 
he started work as night watchman rather than from the time when he 
started work as a mill hand. But at the meeting where the plaintiff was to be 
granted final admission to membership, he was told that his rating would be 
based on the time when he started to work in the mill. His action for 
damages against the union for breach of contract was unsuccessful, because 
the organizer and shop committee had no authority, actual or apparent, to 


bind the union. Judge Matthews held: 


There is no evidence of the actual authority of the “shop committee” or the 
organizer’, and no evidence that either had on any prior occasion either bound 
or attempted to bind the membership by any agreement relating to any new 
member. Indeed, this is the first instance of the admission of a member other 
than the original members. There could, therefore, be no apparent authority 
based on holding out, acquiescence or ratification of prior dealing with new 
members. This was the first attempt by these officers to represent the association 
in such a situation and the membership immediately repudiated the attempt. 
There is no evidence of actual authority and none that such an authority is 
customarily attached to such positions.?"! 


Of course, if the transacting party was not at all the agent of the members 
they will not be bound. A majority of the Court of Appeal in Bradley Egg 
Farm, Ltd. v. Clifford*™* held the members of the executive council of a 
poultry society personally liable in damages for breach of a contract made 
by a technical manager appointed by them to aid in the conduct of the 
affairs of the society. The contract, said the court, had been made with the 


20TThis was clearly the view of Greer L.J. in Barker v. Allanson, [1937] 1 K.B. 463, 
where, in discussing Ideal Films Limited v. Richards, [1927] 1 K.B. 374, he observed at 
p. 474 that “. . . before an order can be made for payment out of the funds of the unin- 
corporated Society there must be a finding that the debt is due from the members of the 
Society.” In the Ideal Films Case, the contract giving rise to the debt claimed by the 
plaintiff was entered into by the committee on behalf of all the members. 

208Compare Flemyng v. Hector (1836), 2 M. & W. 172, 150 E.R. 716 at pp. 179, 719. 

209See Delauncy v. Strickland (1818), 2 Stark, 416, 171 E.R. 690. 

210(1940) 27 N.E. (2d) 781 (Ohio C.A.). 

211] bid., 783. 

212[1943] 2 All E.R. 378. See B. Laskin, Casenote (1943), 21 Canadian Bar Review 
852, and J. Wertheimer, Law of Clubs (5th ed., London, 1935), p. 70. 
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council members through their agent, and not with the members of the 
association. “Because members of a society . . . entrust its affairs and 
management to a committee, that does not mean that they thereby give the 
committee authority to make contracts binding on them. Otherwise a person 
who pays [a small subscripion] to this society might find himself involved 
in liabilities of an unknown amount,” said Goddard L.J.** Bennett J., 
dissenting, was of the view that the agreement had been made with the 
members of the society as a whole. In each case the result will be a matter 
of determining who were the principals of the contracting party. 

If special authority to engage in a particular transaction is conferred 
upon an officer or other agent by a majority of the union members, liability 
for obligations contracted pursuant to such authority may attach to all the 
members, even dissenters, so as to permit redress against the fund, in view 
of their implied agreement when they joined the union to be bound by the 
voice of the majority.*"* Of course, in the absence of such an implied agree- 
ment, only those members authorizing the transaction would be bound.**® 
With regard to international union liability, it would seem in principle that 
the members of a parent union would be bound by contracts entered into 
by officers of local unions within the scope of their actual or apparent 
authority, if any, as agents for the members of the international, and also 
by contracts ratified by members of the parent body.””* 

It is beyond the scope of the present inquiry to consider in any detail what 
are perhaps the most important consensual transactions affecting trade 
union members, namely, collective agreements. Although the nature of these 
agreements has been the subject of considerable discussion, the law as to 
their enforcement by judicial action is not yet fully developed.*"* It seems 
fairly clear that at common law, a collective agreement was not an en- 
forceable contract.”** But in recent years the courts have accorded legal 


213] bid., 381. 

214See S. Williston and G. J. Thompson, A Treatise on the Law of Contracts (rev. 
ed., New York, 1936), vol. I, s. 308, and see the authorities cited in fn. 185, supra. 

215See Rohl v. Pfaffenroth (1915), 31 W.L.R. 197 (Alta. S.C.), where a majority of 
the members of a church congregation authorized a contract for the construction of a 
church to be entered into on their behalf. A minority dissented. In an action by the con- 
tractor to recover building costs only the majority were held personally liable. There was 
nothing to suggest an implied agreement by the members to be bound by the wishes of 
the majority. In Wilcox v. Arnold (1895), 39 N.E. 414 (Mass. S.C.), all the members 
but one of a college class voted to publish a class book. It was held that all but the non- 
assenting member were liable for the expenses of publication. 

216See British Columbia Telephone Company v. Morrison (1921), 29 B.C.R. 289, 
where the British Columbia Supreme Court held that the international union had ratified 
a collective bargaining agreement entered into by the local and was bound thereby. 

co” American Law Institute, Restatement of the Law of Torts (St. Paul, 1938), 
s. 789. 

218See Young v. C.N.R., [1931] 1 D.L.R. 645 (P.C.); Bancroft v. C.P.R. Co. (1920), 
53 D.L.R. 272, 279 (Fullerton J.A.) ; Aris v. Toronto, Hamilton @ Buffalo Railway Co., 
[1933] O.R. 142; and Wright v. Calgary Herald, [1938] 1 D.L.R. 111 (Alta. A.D.). In 
Great Britain, a collective agreement has been considered to be a “‘gentlemen’s agree- 
ment” only: V. H. Rothschild, “Government Regulation of Trade Unions in Great 
Britain” (1938), 38 Columbia Law Review 1, p. 35, fn. 181. See also: Trade Union Act, 
1871, 34 & 35 Vict., c. 31, s. 4; Holland v. London Society of Compositors (1924), 40 
T.L.R. 440; Devonald v. Rosser & Sons, [1906] 2 K.B. 728; and O. Kahn-Freund, 
“Collective Agreements” (1941), 4 Modern Law Review 225. 
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effect to these agreements, probably as a result of labour legislation govern- 
ing employer-trade union relations generally, and providing, in particular, 
for the negotiation of collective agreements. The statutory remedies for 
breach of an agreement are not exhaustive, and the rights of the parties to 
the contract have been held to be enforceable in the courts and the subject 
of a declaratory judgment.””® An interim injunction was sought in Ferguson 
and Lawson v. Paterson Steamships Ltd.,””° to prevent any departure from 
the terms of an agreement; and damages were awarded to a plaintiff em- 
ployer against one local union for breach of a collective agreement and 
against another for inducing the breach in G. H. Wheaton Ltd. v. Local 
1598, United Brotherhood of Carpenters and Joiners of America.*** 
However, the legal ramifications of collective agreements have not as yet 
been fully explored*** and many vital questions—for example, who are 
parties to the agreement? when are the members bound? when is a breach 
committed? what are the rights of an individual employee under an agree- 


ment negotiated by a local or international union?—await judicial 
consideration. 


(4) Enforcement of Damages against Defendants in Their Representative 
Capacity 

If a plaintiff brings liability home to each person who was a member of 
the union at the material time, may he enforce his money judgment against 
(a) the union funds, (b) the personal assets of those members? Since the 
trade union has no status as a distinct entity and therefore cannot, as such, 
acquire or hold property, “union” funds and other assets belong to the 
members for the time being in undivided shares.*** If all the joint owners 


219See Machinists, Fitters and Helpers Unions, Local No. 3 v. Victoria Machinery 
Depot Co. Ltd., [1953] 3 D.L.R. 414; and Hume & Rumble Ltd. v. Local 213 of Inter- 
national Brotherhood of Electrical Workers (A. F. of L.), [1954] 3 D.L.R. 805, dis- 
tinguishing Young v. C.N.R., supra, on the ground that the court in that case was not 
considering legislation such as that in force in British Columbia. 

#20[1950] 4 D.L.R. 525 (Ont. H.C.). 

221(1957) 6 D.L.R. (2d) 500 (B.C.S.C.). 

222See Layne v. Pullman Company and Deyell, [1955] O.W.N. 219 at p. 225. 

223See Rigby v. Connol (1880), 14 Ch.D. 482, where it was held that the foundation 
of the court’s jurisdiction to entertain an action by an unlawfully expelled trade union 
member was the member’s right of property. See also Yorkshire Miners’ Association v. 
Howden, [1905] A.C. 256. But in Tunney v. Orchard, [1955] 3 D.L.R. 15 at p. 39, 
Tritschler J. was of the view that the members of labour unions had no property rights 
in the union assets. 

The interest of a member in the property of the union is of a rather unusual nature. 
It is separate from the rest of his property in that it must be used for the purposes of the 
union. He cannot alienate his interest nor is it available to his creditors: see Metallic 
Roofing Company of Canada v. Local Union No. 30 (1905), 10 O.L.R. 108 at pp. 109-10, 
where the Master in Chambers held, “The money paid into this fund ceases at once to 
be the property of the contributors. They have no longer any individual power to deal 
with it in any way. It has passed out of their control, and is, therefore, not assignable by 
them, nor can it be attached to satisfy their debts.” But in Walker v. Sur, [1914] 2 K.B. 
930 at p. 935, Buckley L.J. favoured permitting execution against the shares of the per- 
sons named as defendants and found liable. A member’s interest is extinguished upon 
cessation of membership (Sykes v. McCallum, [1940] 4 D.L.R. 413 (Man. K.B.) whether 
because of failure to pay his subscription, expulsion in accordance with the rules (Strick 
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of the property are fixed with liability for damages suffered by the plaintiff, 
there would seem to be no reason why payment could not be ordered from 
the common fund.?** This was the view of Lord Lindley in the Taff Vale 
Case, where he held that if the trustees of the union property were added 
as parties in a representative action against the members, payment of 
damages and costs awarded to the plaintiff could be ordered out of the 
society’s funds. His decision was relied upon in Ideal Films, Limited v. 
Richards,**° where trustees of an association’s property were permitted to be 
joined as parties from the beginning of pleadings. 

A fundamental objection to the payment of damages out of the common 
fund stems from the fluctuating nature of a union’s membership. The fact 
that some members have died or retired poses no problem, as their interest 
is extinguished upon cessation of membership*”* and the fund is still vested 
in the remaining members who are bound by the judgment. But for a court 
to order payment out of collective funds which are owned in part by new 
members who joined after the accrual of the plaintiffs cause of action would 
be to levy execution against joint assets in which persons other than those 
actually covered by the judgment have an interest.?*7 Nevertheless, the courts 
have on more than one occasion ordered payment out of union funds without 
any apparent concern over the interests of new members. In Metallic 
Roofing Company of Canada v. Jose,?** the court gave judgment against 
all persons who constituted the local and international unions on the date 
the cause of action arose, together with a declaration that the property of 
both unions was liable to satisfy the plaintiff's claim. A similar judgment 
was given in Cotter v. Osborne.?*® These cases can perhaps be rationalized 
on the footing that new members become joint owners of the fund subject to 
v.  Swanses Tin-Plate Company (1887), 36 Ch.D. 558), or death. Whenever a new mem- 
ber is elected, an existing member’s share is diminished and, upon the termination of 
another’s membership, his interest is augmented. Upon dissolution the fund is distributed 
according to the provisions in the union rules (Bradley Egg Farm, Ltd. v. Clifford, [1943] 
2 All E.R. 378, Strick v. Swansea Tin-Plate Company, supra) and constitution (Lakeman 
and Barrett v. Bruce, [1950] 3 D.L.R. 146). In the absence of such provisions, the assets 
will be distributed to the members for the time being, to the exclusion of former members 
(Sykes v. McCallum, supra), in equal shares (Brown v. Dale (1878), 9 Ch.D. 78), or in 
accordance with the amounts contributed by them (In re Printers and Transferrers 
Amalgamated Trades Protection Society, [1899] 2 Ch. 184). A member’s property interest 


is probably no more than a right to have the common property used consistently with 
the purposes of the organization. 

224See Oster v. Brotherhood of Locomotive Firemen and Enginemen (1921), 114 Atl. 
377 (Penn. S.C.), where the court said (by way of obiter dicta, it seems) that after a 
decree in the equity proceeding (i.e. the class action), “the chancellor can be moved to 
compel the defendants to see that the treasury of the association pays the claim.” 

225[1927] 1 K.B. 374 (C.A.). 

226See fn. 220, supra. 

227The solution put forward in W. Sturges, “Unincorporated Associations as Parties to 
Actions” (1923-4), 33 Yale Law Journal 383, for surmounting this difficulty in an action 
against an unincorporated association in the association name, is to cause a suggestion to 
be made on the record of the non-responsibility of a new member, and to reserve in the 
judgment his contribution to the common property. Such a solution is hardly practical in 
the case of unions having thousands of members. 

228(1906) 12 O.L.R. 200. 

229(1908) 8 W.L.R. 451 (Man. K.B.). 
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existing liabilities.**° Tritschler J. seemed to be of this view in Tunney v. 
Orchard, where he dealt robustly with the “fluctuating membership” argu- 
ment as follows: 





The objections to the courses suggested in the Taff Vale and Metallic Roofing 
cases are all unrealistic. I refer particularly to the supposed difficulty about the 
property rights of persons joining or retiring from the Unions after the cause of 
action arose. The fact is that members leaving the Union take nothing of its 
property when they leave. A member joining the Union takes it as he finds it 
with all its debts and liabilities as well as its assets. No member of a Union 
would think of saying, nor would he be heard to say, that he objected to the 


Union paying a debt incurred or settling a liability for damages occasioned 
before he entered the union.?*! 


If a judgment creditor has access to the union fund, and that fund is 
inadequate to satisfy the representative judgment, has the judgment creditor 
any recourse against the members for the recovery of outstanding dues and 
assessments levied upon them by the union? This question was answered in 
the negative in Cotter v. Osborne,** where the court was unable to find in 
the provisions of the constitution governing the local union any contract, 
express or implied, whereby a member agreed to pay dues.*** Suspension 
and expulsion were the penalties provided for non-payment. 

On the question of recourse against the personal assets of the members, 
it has been suggested by one Canadian judge that the personal assets of all 
the members of a class are exigible to satisfy a money judgment granted in 
a representative action against them.*** With this exception, however, the 
courts have expressly limited the enforcement of such a judgment to the 
union funds, usually without giving any reason for doing so. The action of 
the courts in so curtailing a plaintiff's rights would seem to involve treating 
the unincorporated association as a legal person, for the same result would 
follow if judgment were granted against a corporation, and logically, since 
the unnamed members of the class are bound by the judgment, there is no 
reason for exempting their property from execution, especially in an action 
by an outsider. One writer has expressed the matter thus: 


230See D. Lloyd, “Damages for Wrongful Expulsion from a Trade Union” (1956), 
19 Modern Law Review 121, where the author points out that this should suffice where 
the plaintiff is himself a member, or a wrongfully expelled member, but that the position 
is more difficult where the action is by a third party, since any arrangement between the 
co-owners would be res inter alios acta. 

231[1955] 3 D.L.R. 15, 50. 

232(1909) 11 W.L.R. 569 (Man. K.B.). 

233See S. Williston and G. J. Thompson, A Treatise on the Law of Contracts (rev. ed., 
New York, 1936), vol. I, s. 308. 

234° | . I see no reason why, under the procedure provided by our rules, a judgment 
for the payment of money obtained against representatives of a class, whether that class 
be organized as an association or not, should not be enforced in a proper case, not merely 
against funds held by or for the benefit of the class, but by process against individual 
members of the class not originally parties to the action, but brought in by service of the 
judgment, unless they show that, under the circumstances of the case, it would be inequi- 
table to issue such process against them.” Williams @ Rees v. Local Union No. 1562 
(1919), 45 D.L.R. 150 per Beck J. at pp. 174-5. 
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. .. a common law judgment against a number of persons as individuals, en- 
forceable only against the property which they hold jointly for the furtherance 
of their joint enterprise, would certainly be an innovation. For a court to invent 
such a judgment would seem a greater innovation than for it to do procedurally 
what many courts have done or purported to do as to matters of substantive 
law—treat an unincorporated body as a legal entity.7*° 


In the Taff Vale Case, Lord Lindley, who regarded registered trade 
unions as unincorporated associations, expressed the view in obiter dictum 
that a judgment against a registered union could be enforced only against 
the property of the union, and that to reach such property it might be found 
necessary to sue the trustees. This conclusion prompted Lord Morton in 
Bonsor v. Musicians’ Union to question why an order for the payment of 
money could only be enforced against the property of the union, if the action 
had been against all the members of the union. “Surely, . . . each member 
of the union would be liable in damages for the wrong done,” he said.”** 
Lord Lindley’s judgment was quoted with approval in Smart v. Livett,?*" 
and the principle enunciated therein was reiterated by three members of the 
House of Lords in the Bonsor Case*** and by the Manitoba Court of Appeal 
in Tunney v. Orchard**® which varied the trial judge’s award of damages 
against the individual defendants in their representative capacities by con- 
fining the judgment against the represented members to their interest in the 
funds of the local union. On appeal to the Supreme Court of Canada,”*° the 
represented members were absolved from all liability for the tortious acts of 
the named defendants, and the limited award of damages against them was 
vacated. However, Rand J., whose judgment was concurred in by Cart- 
wright and Abbott JJ., approved the principle of limiting execution of repre- 
sentative judgments to the union funds. His lordship pointed out that a trade 
union was held together by contractual bonds; each member in the group 
agreed to be bound to all the others jointly by specific terms embodied in the 
rules governing their activities. He went on to say: 


Underlying this is the assumption that the members are creating a body of 
which they are members and that it is as members only that they have accepted 
obligations: that the body as such is that to which the responsibilities for action 
taken as of the group are to be related. 

By the contract, therefore, liabilities incurred in group action are group lia- 
bilities and it is this unexpressed assumption that warrants the conclusion of 
several of the Lords in Taff Vale and in Bonsor in limiting execution of the 
judgments in those cases recovered to the property of the union. That such a 
limitation can be effected contractually as between the parties is undoubted and 


its attribution to the agreement is simply making explicit what is implicit in 
their act of organization.**! 


235—. M. Dodd Jr., “Dogma and Practice in the Law of Associations’ (1928-9), 42 
Harvard Law Review 977, 1000. 

23671955] 3 All E.R. 518, 523. 2871951] 2 D.L.R. 47 (Sask. C.A.). 

288Lords MacDermott, Keith and Somervell. 239{1955] 3 D.L.R. 15. 

24011957] S.C.R. 436. 241] bid., 445. 
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It may well be that the union members may effectively contract among 
themselves, expressly or implied'y, that no personal responsibility is assumed 
by any member for liabilities flowing from group action, and that only their 
joint property—that is, the “union” property—can be taken in satisfaction 
of such liabilities. Any member seeking redress for a wrong perpetrated by 
the group probably would be bound by his agreement with his fellow mem- 
bers. But Rand J., by his reference to the Taff Vale Case, was apparently 
of the view that even outsiders who had suffered damages from group activi- 
ties would likewise be restricted to the common property, to the exclusion of 
the members’ personal assets. It is not readily apparent why contractual pro- 
visions binding the members inter se should be effective to limit the relief to 
which third parties might otherwise be entitled. 

A conclusion not unlike that of Rand J. was reached by the Judicial Com- 
mittee of the Privy Council in Wise v. Perpetual Trustee Company, 
Limited,*** where it was held in effect that the members of ordinary clubs, 
in the absence of a club rule to the contrary, enjoy limited liability. In that 
case certain premises were leased for a period of years by trustees on behalf 
of a club. The club funds being insufficient to discharge the obligations under 
the lease, the trustees personally paid the rent and then brought an action 
against the members for indemnity. The Judicial Committee held that the 
members of an ordinary club were not personally liable to indemnify the 
trustees of the club against liabilities incurred by them as trustees, in the 


absence of a rule imposing such liability. Lord Lindley commented as 
follows: 


Clubs are associations of a peculiar nature. They are societies the members of 
which are perpetually changing. Thy are not partnerships; they are not asso- 
ciations for gain; and the feature which distinguishes them from other societies 
is that no member as such becomes liable to pay to the funds of the society or to 
any one else any money beyond the subscriptions required by the rules of the 
club to be paid so long as he remains a member. It is upon this fundamental 
condition, not usually expressed but understood by every one, that clubs are 
formed; and this distinguishing feature has been often judicially recognized. It 
has been so recognized in actions by creditors and in winding-up proceedings: 
see Flemyng v. Hector (1836), 2 M. & W. 172; St. James Club (1852), 2 
D.M. & G. 383.748 


One explanation for Lord Lindley’s view on the enforcement of judg- 
ments in the Taff Vale Case was offered by Lord MacDermott in the Bonsor 
Case, where, after quoting from the above passage, he suggested that Lord 
Lindley may have considered the members of a registered union to be, in 
respect of their personal liability, in a position similar to members of a club. 
Perhaps a more cogent reason for exempting the members’ private property 
for execution, also put forward by Lord MacDermott, is that there is no 
procedural machinery for enforcing a judgment recovered against a regis- 


242[1903] A.C. 139. 
243] bid., 149. 
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tered union out of the assets of the individual members. This would seem to 
apply equally in the case of a judgment against defendants by representation, 
who are not parties to the action, and whose names are unknown. In any 
event, for one or other of the above reasons, the personal assets of the union 
members cannot be reached in a class suit. 


IV. Tue Errect oF LEGISLATION ON SUABILITY 


(1) Statutory Interpretation 


We have pointed out that the common law concept of trade unions as 
voluntary, unincorporated associations having no existence apart from the 
members who comprise them, and hence having no legal status to sue or be 
sued, has posed difficult problems of substance and procedure. In order to 
obtain redress against the union fund, it has been necessary for a claimant 
to establish liability on the part of all the union members, which requirement 
has resulted in reliance on the representative form of action, with all its 
attendant difficulties and uncertainties. Both the substantive and procedural 
problems would be eliminated if unions were recognized as juridical entities, 
which could sue and be sued in the union name, and which would be respon- 
sible for the acts of their agents performed by them within the course of 
their employment and the scope of their authority. 

The attribution of legal personality, which at one time required the fiat of 
the sovereign,*** is now dependent upon legislative authorization,”*° in the 
absence of which the courts will not recognize a body of persons as having 
a legal personality.2** Some judges have found the requisite legislative man- 
date to be implied in statues relating to unions which, although not explicitly 
creating legal entities, have conferred rights and imposed duties upon them 
similar to those possessed by corporations, or have recognized them as entities 
for certain purposes. Other judges have interpreted the same legislation as 
impliedly authorizing suits by and against unions in the union name as a 
procedural matter only, without conferring juridical personality. It will be 
seen from the trio of leading cases in which unions have been permitted to 
be sued by name, the Taff Vale Case, the Bonsor Case and the Coronado 
Case, that the matter resolves itself into a question of statutory construction. 

In the Taff Vale Case, an action in tort was brought against a trade 
union**? in its registered name. A summons was taken out by the union to 
have its name struck out as a defendant on the ground that it was neither a 
corporation nor an individual and could not be sued in a quasi-corporate 
or other capacity. After noting certain of the provisions of the Trade Union 

244See supra, p. 152. 

245See E. Campbell, “Legal Personality, Trade Unions, and Damages for Unlawful 
Expulsion” (1951), 3 Annual Law Review, University of Western Australia 393 at p. 404. 


“46But see E. M. Dodd Jr., “Dogma and Practice in the Law of Associations” (1928-9), 
42 Harvard Law Review 977. 


247The union being sued in the Taff Vale Case was described by Rand J. in Orchard 
v. Tunney, [1957] S.C.R. 436 at p. 446, as a “partly recognized society.” 
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Acts of 1871 and 1876,”** Farwell J. held the union to be suable in its regis- 
tered name, although it is not entirely clear whether he was of the view that 
the Trade Union Acts had conferred an independent personality on the 
union, which was being sued as a legal entity, or whether he considered that 
the suit was really an action against all the members. The general tenor of 
the judgment would indicate that he took the former view.** His decision 
was reversed by the Court of Appeal which held that, since trade unions were 
not corporations, power to sue and be sued in their registered name had to 
be conferred upon them, and that the language of the statute was not suffi- 
cient for that purpose.” Farwell J.’s judgment was restored by the House 
of Lords, which voiced agreement with his conclusion but differed sharply 
on the question of legal personality. The Earl of Halsbury regarded the 
union as a thing created by the legislature which impliedly had given the 
power to make it suable. Lord Brampton, too, looked upon the union as a 
statutory entity which was intended by the legislature to be sued in its regis- 
tered name. But the other three law lords denied the separate entity of the 
union, Although neither statute conferred corporate status on unions, said 
Lord Shand, nevertheless the power of suing and the liability to be sued in 
the society’s name was clearly implied by the provisions of the statutes. To 
Lord Macnaghten, the registered name was nothing more than a collective 
name for all the members who could be sued in a representative action or, 
by implication from certain provisions in the statutes, in the registered name 
of the union. Lord Lindley agreed that the use of the union name in the 
action, which was permitted by the statute with sufficient clearness, was a 
procedural matter only and did not change the internal structure of the 
association, which could equally have been proceeded against in a repre- 
sentative action. 

In the Bonsor Case, the plaintiff brought an action for breach of contract 
against the Musicians’ Union, alleging that he had been wrongfully expelled 
from membership by a union officer. The trial court, affirmed by the Court 
of Appeal, found the act of expulsion to be void as contrary to the union’s 
rules and granted an injunction restraining interference with the plaintiff's 
rights of membership, but dismissed a claim for damages occasioned by the 
expulsion on the authority of Kelly v. National Society of Operative Printers’ 
Assistants.*™ In the Kelly Case, the Court of Appeal, regarding the union as 


248For example, provisions requiring the registration of unions and vesting their prop- 
erty in trustees; making the officers and treasurers liable to account; requiring unions to 
make annual returns; and imposing penalties on unions for non-compliance with the 
statutory requirements. 

249See “Unions as Juridical Persons” (1957), 66 Yale Law Journal 712 at p. 720, 
fn. 55, for a persuasive argument supporting this conclusion. 

250See D. Lloyd, The Law of Unincorporated Associations (London, 1938), p. 159, 
where the author favours this view. “While it is true that certain legal consequences may 
necessarily follow incorporation, a quasi-corporate status is ex hypothesi peculiar and 
irregular in its incidents, and, therefore, there seems no ground for holding that the 
possession of certain corporate attributes, such as the capacity to own property and act 
through agents, necessarily involves certain other attributes not expressly conferred.” 

251(1915) 84 L.J.K.B. 2236. 
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an unincorporated society of individuals, held that a contract of membership 
constituted an agreement of the members inter se; the union committee, 
which had wrongfully expelled the plaintiff, were the agents of all the mem- 
bers, including the plaintiff who, by suing the union, was also suing himself, 
which was not possible. The Kelly Case was expressly overruled in the Bonsor 
Case by the House of Lords which, although unanimous in holding the plain- 
tiff to be entitled to damages, was divided on the question of legal person- 
ality. Lords Morton and Porter viewed the contractual relations as existing 
between the union as an entity and each member, and Lords MacDermott, 
Somervell and Keith as existing between the members. The former found 
authority for their view in the decision of Farwell J. in the Taff Vale Case, 
and expressed their disagreement with the opinions of Lords Macnaghten 
and Lindley in that case. On the other hand, a detailed analysis of the Acts 
of 1871 and 1876 led Lord MacDermott, with whom Lord Somervell con- 
curred, to conclude that it was not Parliament’s intention to create trade 
unions with a legal personality of their own, distinct from their members, 
that Farwell J. recognized the absence of a separate personality, and that 
Lords Macnaghten and Lindley were of the correct opinion. But neverthe- 
less, said his lordship, even though a registered union was not a juridical 
person, Parliament had allowed it to be sued in its registered name, just as 
a partnership could be sued in the firm name. As a procedure, it was a con- 
venient and valuable aid to the administration of justice.” It is not clear at 
first sight which position Lord Keith took. For him, a registered union was 
a legal entity, but an entity that was not “distinguishable at any moment of 
time from the members of which it is that time composed.”*** It possessed 
characteristics which entitled it to be called a legal entity while at the same 
time remaining an unincorporated association of individuals. In the result, 
however, he appears to have concurred in the conclusion reached by Lords 
MacDermott and Somervell.”** Notwithstanding the pronounced diversity 
of opinion on the entity question, all the law lords were agreed in the result 
that a registered union was suable in its registered name, and that a judg- 
ment against it was enforceable only out of its funds. 

United States case law on the suability and legal status of trade unions 
reveals a close relationship to that of England. In the Coronado Case*™ a 
suit for damages was brought against an unincorporated labour union and 
others for an alleged violation of the Sherman Anti-trust Act.” It was main- 
tained on behalf of the defendants that the union was not suable, and that its 
members could not be sued in the union name. The Supreme Court of the 

252See D. Lloyd, “Damages for Wrongful Expulsion from a Trade Union” (1956), 
19 Modern Law Review 121, where the author interprets the legislation as having effected 
a substantive change. 

2538(1955] 3 All E.R. 518, 538. 

254Rand J. in Orchard v. Tunney, supra, interpreted Lord Keith as holding that the 
contract was between the union and the members. 


255 /nited Mine Workers of America v. Coronado Coal Company (1922), 259 U.S. 344. 
25626 Stat. 209. 
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United States rejected these contentions and concluded that under the Sher- 
man Act the action had been properly brought against the union by name. 
According to Taft C.J., who apparently was reasoning by analogy from the 
Taff Vale Case, the question involved was “after all in essence and principle 
merely a procedural matter. As a matter of substantive law, all the members 
of the union engaged in a combination doing unlawful injury are liable to 
suit and recovery. . . .”*°" After referring to a wide range of statutes which 
conferred rights and privileges upon unions but did not expressly authorize 
suits against them or grant them entity status, he continued: “In this state 
of federal legislation, we think that such organizations are suable in the 
federal courts for their acts, and that funds accumulated to be expended in 
conducting strikes are subject to execution in suits for torts committed by 
such unions in strikes.””** It has been suggested that the decision of the court 
to permit the union to be sued by name, and judgment to be enforced against 
its funds, was not only a matter of procedure, but involved treating the union 
as a legal entity, the necessary legislative authorization for which was found 
by the court in a series of enactments relating to unions.”®® 

As a result of their construction of labour legislation in each of the above 
cases, the courts permitted unions to be sued by name and damages to be 
paid out of their funds. In the view of some judges, this was only a matter 
of procedure.*® For others, the legislation had effected a substantive change 
by conferring judicial personality on the unions. Let us consider now the 


judicial treatment of Canadian statutes, both federal and provincial, relating 
to trade unions. 


(2) Dominion Legislation 


The Parliament of Canada has enacted two statutes bearing on suits in- 
volving trade unions: The Trade Unions Act*® and the Industrial Relations 
and Disputes Investigation Act.?®* The former statute, first enacted in 1872, 
is substantially the same as the English Trade Union Act of 1871,7** which 


257259 U.S. 344, 390. 

258] bid., 391. This conclusion was confirmed, said the Chief Justice, by certain sections 
in the Sherman Anti-trust Act, which provided that an action for damages would lie 
against any “person,” defined to include “associations,” for a violation of the Act. It is 
contended in D. Lloyd, The Law of Unincorporated Associations, at pp. 161-3, that the 
decision was based on the Sherman Anti-trust Act. 

259See “Unions as Juridical Entities” (1957), 66 Yale Law Journal 712 at pp. 721-4 
and K. B. Magill and K. F. Magill, “The Suability of Labor Unions” (1922), 1 North 
Carolina Law Review 81 at pp. 84-6. A contrary view is taken in E. Campbell, “Legal 
Personality, Trade Unions, and Damages for Unlawful Expulsion” (1957), 3 Annual 
Law Review, University of Western Australia 393 at pp. 412-13. 

2607t seems doubtful that the question of suability of a union in its name is only a 
procedural matter. An action against the union can hardly be equated with an action 
against the membership, which may fluctuate between the time the cause of action arises 
and the time when judgment is executed. The incidence of liability, a substantive matter, 
would shift accordingly. This difficulty does not arise if the union is regarded as an entity 
distinct from its fluctuating membership. See “Unions as Juridical Persons” (1957), 
66 Yale Law Journal 712 at pp. 737-8. 

261R.S.C. 1952, c. 267. 

262R.S.C. 1952, c. 152. 26334 & 35 Vict., c. 31. 
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has been interpreted as authorizing actions by*®™* and against”® registered 
unions in their registered name. There is slight Canadian authority, inter- 
preting the Dominion statute, to the same effect. In United Mine Workers 
of America, District No. 18 v. Strathcona Coal Co., it was said by way of 
obiter dicta: “If the United Mine Workers of America, District No. 18, had 
been registered under the Trades Union Act, they would, according to the 
decisions in the Taff Vale Railway case, no doubt, have been liable to be 
sued, and I think corollatively entitled to sue in Court.”*** However, the 
Dominion statute has not been of great importance in overcoming union 
litigation problems for two reasons. First, few unions have registered under 
the statute*®’ and secondly, its constitutional validity has been questioned 
on the ground that it deals with property and civil rights.”** In Amalgamated 
Builders Council vy, Herman Middleton J.A. commented: “This analysis of 
the Acts makes it plain to me that the Dominion Act is nothing but a statute 
dealing solely with property and civil rights and therefore ultra vires and for 
that reason quite ineffectual to confer any valid status upon the trade 
union.”’?6° 

The Industrial Relations and Disputes Investigation Act, which is re- 
stricted in its application to persons employed in undertakings within the 
legislative authority of Parliament,?” has received a narrow construction 
and contributes nothing insofar as actions in tort and contract are concerned. 
In Canadian Seamen’s Union v. Canada Labour Relations Board,™ a 
motion for certiorari was made by a union to quash a decertification order 
of the defendant Board under the statute. The applicant, said Barlow J., had 
no status to sue either at common law or under the statute which provided, 
in section 45,” that a union would be deemed to be a person for the specific 
purpose of a prosecution for an offence. With this exception, said his lord- 
ship, “‘. . . at no place in the Act does it say that a Union shall be a person 
or a body corporate for the purposes of the Act or for any other purpose.”?”* 


264National Union of General and Municipal Workers v. Gillian, [1946] K.B. 81 (C.A.); 
Willis v. Brooks, [1947] 1 All E.R. 191; and British Motor Trade Association v. Salvadori, 
[1949] 1 All E.R. 208. 

265The Taff Vale Case and the Bonsor Case. 

266(1908) 8 W.L.R. 649, 650. 

267See Clay Products Workers’ Union v. Dominion Fire Brick &@ Clay Products Ltd., 
[1947] 1 D.L.R. 378, 381. 

268See Amalgamated Builders Council v. Herman, [1930] 2 D.L.R. 513 (Ont. C.A.) 
at p. 519. See also Starr v. Chase, [1924] S.C.R. 495 at pp. 507-8; Polakoff v. Winters 
Garment Co., [1928] 2 D.L.R. 277 (Ont. S.C.) at p. 290. 

269[ 1930] 2 D.L.R. 513, 520. 

2708S. 53. The constitutional validity of ss. 1-53 of the Act was upheld by the Supreme 
Court of Canada in Reference re the Validity of the Industrial Relations and Disputes 
Investigation Act, R.S.C. 1952, c. 152, [1955] S.C.R. 529. The court expressed no opinion 
as to the remainder of the Act. 

271[1951] 2 D.L.R. 356. 

272Section 45(1), which states: “A prosecution for an offence under this Act may be 
brought against an employers’ organization or a trade union and in the name of the 
organization or union and for the purpose of such a prosecution a trade union or an 
employers’ organization shall be deemed to be a person.” 

2781951] 2 D.L.R. 356, 363. 
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(3) Provincial Legislation 

(a) British Columbia. In British Columbia, more than in any other 
province, the effect of legislation on union status and suability has arisen for 
judicial consideration.*“* In Hollywood Theatres v. Tenney,** O’Hal- 
loran J.A. said for the first time, by way of obiter dicta, that the British 
Columbia Trade-unions Act’ recognized unions as legal entities. He ex- 
pressed the same view in Stephen v. Stewart*™ and in Re Patterson and 
Nanaimo Dry Cleaning and Laundry Workers Union, Local No. 1." In the 
latter case, a charge was laid against a trade union for unlawfully authoriz- 
ing a strike in violation of the Industrial Conciliation and Arbitration 
Act.2”” O’Halloran J.A. found in the provisions of that statute and the 
Trade-unions Act, both of which conferred upon unions rights, immunities 
and powers, and imposed duties and obligations enforceable by penalties 
against them as trade unions, an intention on the part of the legislature to 
attribute a legal personality to unions. The majority, Sloan C.J.B.C. and 
Robertson J.A., did not go so far, and held the union to be a “persona 
juridica” for the purposes of the Industrial Conciliation and Arbitration Act 
and proceedings thereunder. The majority view was followed in Vancouver 
Machinery Depot Ltd. v. United Steelworkers of America®® which in turn 
was followed in Therien v. International Brotherhood of Teamsters, Local 
No. 213,”"" interpreting the Labour Relations Act, 1954.7*? With respect to 
actions in tort and contract, the suability of unions, either as local or inter- 
national bodies, has not yet been determined by the British Columbia Court 
of Appeal, although in G. H. Wheaton Ltd. v. Local 1598, United 
Brotherhood of Carpenters and Joiners of America,*** damages were awarded 


274In a relatively early case, Schuberg v. Local International Alliance Theatrical Stage 
Employees, [1927] 2 D.L.R. 20, the Court of Appeal affirmed by equal division a judg- 


ment of the Supreme Court for damages against a union. The suability question was not 
raised in either court. 


275[1940] 1 D.L.R. 452. 

276R.S.B.C. 1936, c. 289. 

277[1944] 1 D.L.R. 305. 

278[1947] 4 D.L.R. 159. 

279S.B.C. 1947, c. 44, now R.S.B.C. 1948, c. 155. This statute was repealed and re- 
placed by the Labour Relations Act, S.B.C. 1954, c. 17. 

280/1948] 4 D.L.R. 518 (B.C.C.A.). 

281(1957) 6 D.L.R. (2d) 746 (B.C.S.C.). 

282See also Walker v. Billingsley, [1952] 4 D.L.R. 490, where Wilson J. observed that 
the effect of the decisions was that judicial recognition of unions as entities, capable of 
suing and being sued, was limited to cases arising under British Columbia labour legis- 
lation. He commented also that the fact that a union was an entity and could sue and be 
sued in its own name in certain circumstances did not preclude an alternative action by 
or against the members through proper representatives. Sed quaere. If the union is a 
separate entity, an action against the members is not an action against the union. A plain- 
tiff would have to determine whether acts giving rise to a cause of action were committed 
by or on behalf of the entity or the members, and frame his action accordingly. It would 
be equally important to ascertain whether the “union” fund was owned by the members 
collectively or by the union as an entity. 

283Per Sloan C.J.B.C. in his judgment refusing leave to appeal to the Supreme Court 
of Canada in Vancouver Machinery Depot Ltd. v. U.S.W.A., [1948] 4 D.L.R. 522 at 


p. 524. 284(1957) 6 D.L.R. (2d) 500. 
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in the Supreme Court against one local union for breach of a collective 
agreement, and against another for inducing the breach, no argument hav- 
ing been advanced that the two locals were not legal entities against which 
damages could be claimed.** It may be noted here that the Trade-unions 
Act,”®* excludes the liability of unions for certain torts. This provision 
prompted McDonald C.J.B.C. in Stephen v. Stewart?*’ to question whether 
the framers of that statute, by excluding a union’s liability for some torts, 
had not by implication saddled them with liability for those not excluded. 
Unions were held to be entitled to sue to enforce agreements that they were 
authorized by statute to enter into in Machinists, Fitters and Helpers Unions, 
Local No. 3 v. Victoria Machinery Depot Co. Ltd.*** 

(b) Alberta, For the purposes of the Alberta Labour Act**® and proceed- 
ings thereunder, unions were held to be legal entities, separate and distinct 
from their members, in Medalta Potteries Limited v. Longridge.*” It may 
be that they are also entities for purposes not falling within the purview of 
that statute, for the Appellate Division of the Supreme Court of Alberta, 
without mention of union status or suability, recently affirmed a trial judg- 
ment awarding an injunction and damages against a union sued by name 
for picketing that had caused a breach of contract.”® It is by no means clear 
from whence the authority for permitting suit in the union name was derived. 

(c) Saskatchewan. The Saskatchewan Trade Union Act*®? was con- 
sidered by the Court of Appeal in Mackay and Mackay v. International 
Association of Machinists Lodge 1057.?** In that case, certiorari proceed- 
ings were taken by an employer challenging the validity of an order of the 
Saskatchewan Labour Relations Board requiring the employer to refrain 
from engaging in an unfair labour practice, which order had been granted 
on an application by the union. In answer to the preliminary objection to 
the court proceedings—that the union was not an entity and had no status 
before the court—it was held that the statute, in section 10(2) ,?** made the 
union a legal entity for the purpose of making applications to the Labour 
Relations Board and permitted applications to be made by the union in its 


285Even without argument, should the court not have considered whether the action is 
against a non-entity? See supra, p. 154. 

286R.S.B.C. 1948, c. 342. 

287[1944] 1 D.L.R. 305. 

288[1953] 3 D.L.R. 414 (B.C.S.C.). 

289S.A. 1947, c. 8, now R.S.A. 1955, c. 167. 

2901947] 2 W.W.R. 856 (Alta. S.C.). The action was brought to determine whether 
the See unions were lawfully certified as bargaining agents for employees of the 
plaintiff. 

291Bennett and White Alberta Ltd. v. Van Reeder and International Union of Operating 
Engineers, Local 933 (1956), 6 D.L.R. (2d) 326. It is submitted that if the court did not 
consider the union to be a legal person it should have disallowed the proceedings against 
a non-entity. Compare Charleston et al. v. MacGregor et al. (1957-8) 23 W.W.R. 353, 
where Riley J. of the Alberta Supreme Court refused to permit a union to be sued, on 
the ground that it was not a legal entity. 

S.S. 1944 (2nd sess.), c. 69, now R.S.S. 1953, c. 259. 

293[1946] 3 D.L.R. 38. 

294Now s. 11(2). 
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own name to the court to enforce orders of the board; the union could not 
divest itself of this status in proceedings taken before the court against the 
union to question an order of the board made at the union’s request.” 
Section 21,”* which provided that a trade union should not be made a party 
to any action in any court “unless such trade union may be made a party 
irrespective of any of the provisions of this Act,” was held to be inapplicable 
to the proceedings of the character under review. In the following year, in 
Clay Products Workers’ Union v. Dominion Fire Brick and Clay Products 
Ltd. an application was made by a trade union for leave to extend the 
time for appealing from a judgment quashing an order of the Saskatchewan 
Labour Relations Board. The union had no status to appear in court, said 
Martin C.J.S., either at common law or by virtue of any legislation. The 
common law position of the union, which the Trade Union Act was intended 
to preserve, was unaltered by that statute except under section 10, which 
provision would have been unnecessary if the union had been endowed with 
corporate capacity. 

(d) Manitoba. The Manitoba Labour Relations Act*®* provides, in sec- 
tion 46(1), for prosecution against a trade union in the union name and 
deems a union to be a person for this purpose. In Walterson v. New Method 
Launderers Ltd.,”** the Manitoba Court of Appeal held that a prosecution 
against a company could not be instituted by a trade union under the pro- 
visions of the Labour Relations Act, for the intention of the legislature was 
to make a union an entity only in the specific instance spelled out in the 
statute, namely, for prosecutions against the union. Canadian Seamen’s 
Union v. Canada Labour Relations Board*” was cited with approval by 
Adamson C.J.M., who observed: “This specific provision as to when a 
Trade Union may be a party in legal proceedings negates the submission 
that the intention of the Act was to make Trade Unions legal entities for 
all purposes within the purview of the Act.”**' The Court of Appeal, it is 
submitted, gave a much narrower effect to the statute than did Freedman J. 
in Peerless Laundry and Cleaners Ltd. v. Laundry and Dry Cleaning Work- 
ers Union,*®* where he expressed the view that the Manitoba statute recog- 
nized trade unions as statutory entities suable for the purpose of implement- 
ing the statute and for causes of action that might be founded upon its 
provisions or a breach thereof. In arriving at this conclusion, he cited with 
approval the judgment of Campbell J. in Re International Union of O perat- 


295Q’Halioran J.A. in Re Patterson and Nanaimo Dry Cleaning and Laundry Workers 
Union, [1947] 4 D.L.R. 159, thought the Mackay Case to have been decided substantially 


on the principle of estoppel. Now R.S.S. 1953, c. 259, s. 23. 
297[1947] 1 D.L.R. 378. 2085 M. 1948, c. 27, now R.S.M. 1954, c. 132. 
299/1955] 2 D.L.R. 776. 300[1951] 2 D.L.R. 356. 


$01[1955] 2 D.L.R. 776, 777. This case was followed by the Manitoba Labour Relations 
Board in Brotherhood of Painters, Decorators @ Paperhangers of America, Local 739 
(Applicant) and Fort Rouge Decorating Co. (Respondent), C.C.H. Canadian Labour Law 
Reporter, vol. I, p. 12,145. 

802[1952] 4 D.L.R. 475. An action was brought against a trade union in its own name 
to enjoin certain activities in furtherance of an unlawful strike. 
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ing Engineers, Local No. 827 and Manitoba Labour Board,** who held that 
under the Statute a trade union had the status as a legal entity (a quasi- 
persona juridica) to apply for an order of mandamus to require the Mani- 
toba Labour Board to certify a craft union. Considered in the light of the 
Walterson Case, these decisions must be taken as attributing too wide an 
entity status to Manitoba unions. It does not appear to have been argued 
before the Supreme Court of Canada in Orchard v. Tunney that the Mani- 
toba Labour Relations Act modified the common law status of trade 
unions.*** 

(e€) Ontario. The Ontario Labour Relations Act*” provides, in section 
64, for prosecution against a trade union in the name of the union, but 
unlike section 45 of the Canadian Industrial Relations and Disputes Investi- 
gation Act, or section 46(1) of the Manitoba Labour Relations Act, it does 
not go on to deem the union to be a person for that purpose.*® The Ontario 
statute provides, in section 65(2),*°* that an application for the consent of 
the Ontario Labour Relations Board to institute a prosecution may be made 
“inter alia by a trade union” (but unlike section 64, it does not state that 
this may be done in the name of the union) and that, if consent is given, an 
information may be laid “inter alia by any officer, official or member of a 
trade union.” It seems a reasonable contention that the legislature, by spell- 
ing out a specific instance when the union name could be used in legal pro- 
ceedings, impliedly forbade its use otherwise.*°* Such has not been the view 
of the courts, however. In Re International Nickel Co. of Canada Ltd.®” 
Gale J., adopting the reasoning of O’Halloran J.A. in Re Patterson and 
Nanaimo Dry Cleaning and Laundry Workers Union,*"® held that by virtue 
of Ontario legislation respecting labour relations a trade union had a statu- 
tory identity distinct from that of its constituent members, and so was en- 
titled to claim from an employer certain check-off monies under a collective 
agreement to which it was a party. Although the capacity of a union to sue 
and be sued had been eliminated by the Rights of Labour Act,®*™” it was 
nevertheless a distinct statutory entity, since the quality of being able to sue 
or be sued was only one of the attributes of the new juridical person.*” 

303[1952] 4 D.L.R. 397, reversed on other grounds. 

304See Rand J., [1957] S.C.R. 436 at p. 445. 

305R.S.0. 1950, c. 194 

306The same provision is contained in the Fair Employment Practices Act, S.O. 1951, 
z S07Subsection (2) of section 65 was enacted by S.O. 1957, c. 57, s. 8(2). 

308Compare Martin C.J.S. in Clay Products Workers’ Union v. Dominion Fire Brick 
& Clay Products Ltd., [1947] 1 D.L.R. 378, interpreting the Saskatchewan Trade Union 
A 09(1950) 1 D.L.R. 381. 

310[1947] 4 D.L.R. 159. 811§.0. 1944, c. 54, now R.S.O. 1950, c. 341. 

312By creating a new statutory entity which may not be sued, has the legislature not 
effectively denied any recourse to the union fund? The fund belongs to the new entity 
and not to the members, so that even if a representative action was successfully concluded 
ne the members, a judgment against them could not be satisfied out of the property 


of another. Moreover, no procedure is available to permit realization of the judgment out 
of the personal assets of the members. 
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McRuer, C.J.H.C. took a more restricted view of a union’s entity status in 
Hallnor Mines Lid. v. Behie,*"* where, without mention of the International 
Nickel Case, he refused to grant an interim injunction against a union to 
restrain mass picketing on the ground that “. . . it is only for the purpose of 
the Labour Relations Act that they can be regarded as an entity.”** It 
remains for a higher court to determine whether unions are created entities 
only for purposes of the statute or for other or all purposes, as Gale J.’s 
judgment would suggest. 

(f) Quebec. In Quebec, a union may acquire corporate status under the 
Professional Syndicates Act,*"® which empowers the incorporated body to 
own property and sue and be sued.*® For the purpose of facilitating the 
exercise of certain rights the Special Procedure Act,*"’ in section 29, pro- 
vides for the summoning before the courts of any group not having a col- 
lective civil personality recognized by law and not being in partnership 
under the Civil Code. Although actions may be instituted against unions in 
the union name under the statute, it does not permit actions to be brought 
by unions in their name.*”* 

(g) New Brunswick. The Labour Relations Act*™® provides, in section 
43(1), for prosecutions against a trade union in the union name and deems 
a union to be a person for that purpose. Although an almost identical section 
in the Manitoba Labour Relations Act was interpreted by the Court of 
Appeal in Walterson v. New Method Launderers Ltd.** as implying that for 
purposes outside the section the union was not a legal entity, a different con- 
clusion was reached by the New Brunswick Labour Relations Board in 
Retail Clerks Union No. 1697 (Applicant) and Medjucks Furniture of 
Fredericton (Respondent), where it was held that “there is adequate evi- 
dence within the framework of the New Brunswick [Labour Relations] Act 
that a trade union is a legal entity under the Act and is not a mere unincor- 
porated association of its members, or on the other hand, a corporation.””**! 

(h) Prince Edward Island. Only in Prince Edward Island is there legis- 
lation expressly authorizing actions by and against unions in the union name. 
Section 18 of the Trade Union Act*** states: “A trade union may sue and 
be sued by its name as filed with the Minister of Labour under section 7, 
and, if not so filed, then by the name by which it is commonly known.” 
Whether this section reflects the legislature’s recognition of unions as legal 
entities or simply provides a more convenient procedure to be followed in 
suits involving trade unions awaits judicial determination. 


$13[1954] 1 D.L.R. 135. 314] bid., 142. $15R.S.Q. 1941, c. 162. 


316] bid., ss. 6, 16. 317R.S.QO. 1941, c. 342. 
318J]nternational Ladies Garment Workers Union v. Rotham, [1941] 3 D.L.R. 434 
(S.C. Can.). 


319R.S.N.B. 1952, c. 124. 

$20[1955] 2 D.L.R. 776. 

821C.C.H. Canadian Labour Law Reporter, vol. 1, p. 12,116, at p. 12,118. 
822R.S.P E.I. 1951, c. 164, as amended by S.P.E.I. 1953 (2nd sess.), c. 3, s. 1. 
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(i) Nova Scotia, Section 45(1) of the Trade Union Act** and section 7 
of the Fair Employment Practices Act,*** provide for prosecutions against 
trade unions in the union name and deem a union to be a person for that 
purpose. Neither section has been interpreted by the courts. 

(j) Newfoundland. The Labour Relations Act*” provides, in section 
46(1), for prosecution against a trade union in the union name and deems 
a union to be a person for that purpose. Although the effect of this section 
with respect to union status has not yet been the subject of judicial comment, 
an application for an interim injunction was entertained by the Newfound- 
land Supreme Court in an action against a union sued by name, without 
discussion of union status or suability in Mugford v. St. John’s Truckmen’s 
Protective Union.®** Relief from liability in tort is afforded to unions and 
their members by the Trade Union Act,*** section 6 of which reads as fol- 
lows: “An action against a trade union or against any member or official 
thereof on behalf of themselves and all other members of the union in respect 
of any tortious act alleged to have been committed by or on behalf of the 
trade union shall not be entertained by any Court.” 

(k) Summary. In summary, we may observe that in neither federal nor 
provincial legislation is there express recognition of trade unions as juridical 
persons for all purposes, although several statutes grant entity status for 
certain limited purposes. The courts, by and large, have been slow to con- 
strue Canadian legislation as impliedly conferring entity status on unions 
or authorizing suits in the union name, as was done in the Taff Vale Case 
and the Bonsor Case, although the legislation of British Columbia and 
Ontario has been interpreted, by a parity of reasoning, as endowing trade 
unions with legal personality. Perhaps the most significant statutory develop- 
ments have occurred in Quebec, where machinery has been provided for the 
incorporation of unions, and in Prince Edward Island, where suits by and 
against trade unions in the union name are expressly authorized. Notable, 
too, are the provisions in the legislation of British Columbia and Newfound- 


land granting relief to trade unions and their members in respect of tort 
actions.*** 


V. CONCLUSION 


It seems fairly clear from the authorities that the representative form of 
action may be relied on in suits by and against the aggregate of individuals 
who, at common law, constitute trade unions, provided that the remedy 
sought is of an equitable nature, such as an injunction or a declaration. It 
is far from clear, however, whether a class suit is available where only 
damages are claimed. In the opinion of some judges, the class suit device, 


$28R.S.N.S. 1954, c. 295. 824S.N.S. 1955, c. 5. 
325R.S.N. 1952, c. 258. $26[1955] 5 D.L.R. 644. 
327R.S.N. 1952, c. 262. 

328Compare the Trade Disputes Act, 1906 (6 Edw. 7, c. 47, U.K.), s. 4. 





204 Tue University oF Toronto Law JouRNAL 


which was borrowed from equity practice, was never intended to apply in 
circumstances involving matters personal to members of the multitude, as 
is the case in damage actions. These judges, strictly observing the require- 
ments of the rules providing for representative actions, have refused to allow 
damage claims for numerous reasons, such as want of a common interest, 
fluctuating membership, improper representation and, in Ontario, lack of 
a common fund. On the other hand a few judges, in what are perhaps less 
closely reasoned opinions, have permitted actions for damages to be brought 
by and against representatives, taking the view that a court should adapt its 
practice to meet the exigencies of the times in order to avoid the deplorable 
result of permitting wrongs to go without a remedy for want of a procedure. 
There is no single thread of theory running through the resultant hodge- 
podge of cases which are quite irreconcilable and form a cloak of uncer- 
tainty and confusion about this cryptic procedure. The learned equity 
scholar, Zechariah Chaffee, aptly described the position today when he said: 


The facts of the older class-suit cases seem very simple in contrast with the 
enormous complications of these recent litigations, where it is often difficult tc 
see just what was decided. All sorts of new problems arise, among which judges 
are groping. The situation is so tangled and bewildering that I sometimes won- 
der whether the world would be any the worse off if the class-suit device had 
been left buried in the learned obscurity of Calvert on Parties To Suits In Equity. 
Certainly I am still too badly puzzled to propose any sure solution.®”® 


Only the Supreme Court of Canada can bring order out of the chaos of 
existing authority. 

The enactment of legislation conferring entity status on unions which 
might then sue and be sued in the union name is, of course, a matter of 
policy. It is true that when trade unions were first legalized in England in 
1871, thei: supporters were very anxious that they should not be made cor- 
porations, in order that the liabilities which flowed from corporate person- 
ality could be avoided. And not without good reason. Unions at that time 
were, relatively speaking, tyros in the industrial conflict, poorly organized 
and financially insecure. Their precarious existence might well have been 
snuffed out altogether had they been readily amenable to suit. But with the 
effluxion of time, and through united and unstinting effort, important legal 
rights have been acquired by unions which today come before the courts 
seeking legal redress not only against employers of labour but against union 
officials and other trade unions which have encroached upon their rights. 
Furthermore, organizations as real and important as unions, whose power 
enables them to dictate to employers and workmen alike, should have to 


face their responsibilities and be compelled to respond in damages for their 
wrongs. 


329Some Problems of Equity (The Thomas M. Cooley Lectures, University of Michigan 
Law School, Ann Arbor, 1950), p. 200. 
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The answer of course was to appoint a royal commission, in this case the 
Royal Commission to Revise the Criminal Code appointed in 1949. The 
Commission made its report to the Minister of Justice in 1954 and its accom- 
panying draft, after having suffered through various vicissitudes in the House 
of Commons and Senate,* eventually became law in June of that year and 
was declared in effect as of April 1, 1955. 

What, then, is the result of five and a half years of work and study? The 
blunt answer is, not very much. But in all fairness, not very much could be 
expected. After all, the Commission was appointed and described as a 
Commission to revise the existing Code and was not created to draft a new 
one. If the existing Code was actually as bad as it had been painted, 
revision would not effect miracles or alter its basic structure but would only 
make the best of a bad beginning. Added to the limited objectives connoted 
by the word “revision” itself were further limitations imposed by the strict 
terms of reference under which the Commission operated.® The report of 
the Commission recommending what in effect can only amount to peripheral 
changes in the criminal law, at least in its substantive aspect, cannot there- 
fore be construed as an opinion that the Code is otherwise unimpeachable or 
that a further and more fundamental re-evaluation is not required. At any 
rate, it is the opinion of this writer that, although the Code certainly needed 
a revision, it still needs even more a thorough house-cleaning, not so much 
in the area of practice and procedure but in its definitions of the substantive 
penal law and in its imposition of penal sanctions. And, it is submitted, this 
house-cleaning must be undertaken in terms of a close and critical scrutiny 
of the validity of some of the basic premises upon which the Code is founded, 
which are in essence the same premises that underlay the Criminal Code 
of 1892 and its progenitor, the Stephen draft. 

Such an examination was not undertaken nor was it the task of the 
Commission to do so. What the revision has primarily achieved is a substan- 
tial abbreviation and a more organic consolidation of the Code as it 
previously stood. This has been accomplished by eliminating a large number 
of redundant or overlapping sections, which had accumulated over years 
of none too precise amendment, as well as sections that had outlived any 
usefulness they might originally have had. The penchant of the legal mind 
for categories for the sake of categorization and the legacy of the common 


4The complete legislative history is outlined by MacLeod and Martin, supra, pp. 6-10. 
5These terms were as follows: 
“(a) revise ambiguous and unclear provisions; 
(6) adopt uniform language throughout; 
(c) eliminate inconsistencies, legal anomalies or defects; 
(d) rearrange provisions and Parts; 
(e) seek to simplify by omitting and combining provisions; 
(f) with the approval of the Statute Revision Commission, omit provisions which 
should be transferred to other statutes; 
(g) endeavour to make the Code exhaustive of the criminal law; 
(h) effect such procedural amendments as are deemed necessary for the speedy and 
fair enforcement of the criminal law.” 
(Canada, Senate, Debates, Session 1952, p. 226 (May 14, 1952).) 
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law of legal niches separated by artificial distinctions, rather than by 
reasoned differences, has been sharply curtailed, notably in the areas of 
theft and arrest, by doing away entirely with some categories and reducing 
the remainder into simpler language and arranging it more or less according 
to related subject-matter.® A revision of this nature was urgently needed 
and no one can criticize the performance of the Commission in accomplish- 
ing so well what must have been a very thankless task. Indeed the members 
of the Commission might congratulate themselves on escaping the fate of 
the kitchen servant who was asked to take a bag of potatoes and separate 
the big ones from the little ones. On being found a short time later in a 
state of nervous exhaustion and on being asked the reason for his sorry 
condition he could only mutter “decisions, decisions, nothing but constant 
decisions.” 

But beyond these useful changes, the fact remains that the basic content 
of our criminal law remains largely unaltered’ while its mode of expression 
has been made more intelligible. This writer proposes to argue that several 
important premises and preconceptions that were current in the nineteenth 
century and are still reflected in the present Code, through the medium of 
the 1892 Code, are invalid and not in accord with either modern day values 
or modern day functions of a rational penal code. If such is the case, then 
the ramifications of it are serious. Changes in the Code must be nuclear 
and can no longer be limited to simply conferring fringe benefits. Also, if 
the law is bad we should not remain content to pass on its responsibility and 
expect sensible administration of the law to correct its statutory deficiencies. 
It is easy to explain that the Crown should not prosecute in a hardship case 
where the strictures of the Code are manifestly absurd; or that the Crown 
can always accept a lesser plea or proceed on a lesser charge where a 
conviction for the “real” offence would be unjust; or to assure one who 
has just been convicted of a rather serious offence that the court will 
undoubtedly suspend sentence, or that eventually the Minister of Justice 
will see that justice is done, or that the jury’s tearful recommendation for 
clemency will surely be followed. Apart altogether from the risk that these 
normal administrative correctives may not be exercised in situations where 


®In quantitative terms the new Code has been reduced from more than 1,100 sections 
to 753 sections and occupies only 289 pages in statute form as compared to 418 pages 
in the general statutory consolidation and revision of 1927. 

TFifty-two “principal changes” are set out by J. C. Martin, research counsel for the 
Commission, in his introduction to Martin’s Criminal Code (Toronto, Cartwright & Sons, 
Ltd., 1955), pp. 9-15. These changes are no doubt “principal” in terms of revision and 
when compared with other changes made by the Commission. They are not “principal” 
in the sense of making any changes in terms of underlying concepts. For various com- 
ments on some of the revision changes effected by the Commission see, A. J. MacLeod 
and J. C. Martin, “The Revision of the Criminal Code” (1955), 33 Canadian Bar Review, 
pp. 1-73; E. Pepler, “The New Criminal Code” (1955), 13 The Advocate, pp. 9-12, 


71-5; G. A. Martin and E. P. Hartt, “A Canadian Letter, Criminal Law Revision.” 
[1956] Criminal Law Review 687; J. C. Martin, “What's New in the New Criminal Code” 
(1955), 5 Chitty’s Law Journal 66; C. T. Tupper, “Recent Changes in the Criminal 
Code” (1956), 28 Manitoba Bar News 14. 
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they should be, the truth is that they should not be accepted as substitutes 
for good law and as protection from irrational law. The law should be fair 
and just to begin with, not only in the “average” case but towards each 
individual within its toils, and this individual fairness and justice should 
be firmly realized, even if only to obviate the excessive need for administra- 
tive intervention and secure to every person the assurance that, in truth, 
the disposition of his case will be governed by law and not by the whims and 
favours of men. Admittedly, this is a tall order and represents a great 
challenge for any penal code. Nevertheless, it is a challenge that must be 
faced if a code is effectively to attain the objectives which are properly the 
function of the criminal law and if it is to mirror the dimensions and sense 
of values of the society which it purports to regulate. While much has 
happened and much has been learned since 1878 and 1892 the Canadian 
Code has changed very little. It is to be regretted that the Royal Commission 
was permitted only to perform some local skin-grafting on a patient having 
deep-rooted organic defects that are due not so much to obesity as to senility 
and neglect. 

Perhaps the most crucial differences that distinguish the modern approach 
to criminal law from its exposition in the past is the individualisation of the 
actor and the insistence that the imposition of sanctions must have utility. 
The first difference emphasizes that it is not the resulting harm or con- 
sequences of conduct that is important but the significance of the conduct 
as indicating the character of the individual and whether he is sufficiently 
dangerous beyond the accepted average to warrant the intervention of legal 
sanctions for his and the public’s good. The second difference merely 
excludes any thought of retribution as a reason for imposing sanctions, that 
is, any thought of punishing an individual simply because he caused harm 
and in proportion, more or less, to the degree of harm caused. In addition 
to these differences and the considerations they lead to, there has emerged 
a new concept of relative values, which requires a re-examination of the 
law to determine which of several competing interests should be protected, 
and to what extent. Such value judgments will be particularly significant 
in such areas of the criminal law as relate to self-help, arrest and apprehen- 
sion of suspected criminals and to the factors of justification and mitigation 
generally. These differences and their implications are not merely semantic 
or matters of degree. They go to the heart of the problem. To amend the 
present Code and make it accord with these new concepts in a very real 
sense requires a re-codification of the law and that, in turn, requires a new 
and fresh start. In order to start afresh it is necessary to find the answer to 
the basic questions—what behaviour should be made criminal? and, what 
should be done with those engaging in it? Unless we start with a clear, 
reasoned and workable idea of the functions and limitations of criminal 
law, of the objectives that we want fulfilled, and of the means best adapted to 
fulfilling them, no rational penal code can be formulated. 
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I. WHat Is CriminaL BEHAviouR, AND WHAT SHOULD Be Done 
ABouT IT?—THE SEARCH FOR A WorKING GUIDE 


The second of these related questions is easily answered. Obviously, what 
should be done about criminal behaviour is to make the best disposition 
possible to provide all that is necessary for public safety with a minimum of 
hardship and no injustice to the individual concerned. It is the application 
of this answer, which so far is nothing but a platitude, that presents so 
much difficulty. The usual answer to the first of these questions is likely 
also to be pretty trite and more descriptive than functional. A typically 
unsatisfactory answer will be used as a starting-point, that is, criminal 
behaviour is any serious violation of prevailing standards of social behaviour 
or, put briefly, is socially undesirable behaviour. Unfortunately, however, 
these statements are mere words, on whose meaning there is no agreement. 
The acquittal of Dr. Bourne who performed a therapeutic abortion in order, 
as he honestly believed, to save a fourteen-year-old rape victim from a 
complete mental breakdown would be applauded in some quarters and 
denounced in others.* A conviction for euthanasia of a father who chloro- 
formed his thirteen-year-old son who was “an idiot and a physical mon- 
strosity, malformed in all four limbs and blind, mute,’ who “had to be 
fed,” with “movements of his bladder and bowels involuntary” and his 
“entire life spent in a small crib,” and a finding by a court that the father 
was “not of good moral character,” would likewise be both applauded and 
denounced.* Similar extreme reactions would follow a conviction or acquittal 
on a charge of disseminating birth control information.’® And what law can 
possibly satisfy a John Doe who considers that free love is repugnant al- 
though free divorce is perfectly legitimate, or that gambling is absolutely 
wrong unless, of course, it is conducted in church basements or for Irish 
hospitals? 

Yet there is a certain one-sided truth in the equation that crime equals 
socially undesirable behaviour, for certainly everything that is denounced 
as criminal is, or at least should be, also socially undesirable. But the con- 
verse is not true, because everything that is socially undesirable, even where 
there is virtual unanimity on that point, is not made criminal. Adultery is 
a good example of genuinely destructive behaviour which is not made a 
crime or, if it is, as in some states of the United States, the prohibition is a 
dead letter. The question still remains, what conduct is deemed to be so 
harmful and undesirable that a threat of penal sanctions should be available 
to deter it? In order to equate what should be made criminal with undesir- 
able social consequences something more must be added. Criminal behaviour 
is socially undesirable behaviour which it is both possible and desirable to 
deter by penal sanctions. Thus, every attempt at liquor prohibition has failed 


8R. v. Bourne, [1938] 3 All E.R. 615; [1939] 1 K.B. 687. 
®Repouille v. United States (1952), 165 F.(2d) 152. 
10Rex. v. Palmer (1937), 68 Can. C.C. 20; [1937] 3 D.L.R. 493. 
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e because too many people do not believe in total abstinence and can not and 
, will not be deterred from taking a drink. Whatever else might be said about 
the desirability of prohibitory legislation, the fact remains that it seems 
impossible to enforce it. An unenforceable law is, of course, worse than no 
law at all, for to be laughed at and held in contempt is the worst possible 
fate that can befall a criminal sanction. On the other hand adultery, which 
most people (even those who practise it) would concede to be undesirable 
behaviour, is not made a crime, not so much because it would be impossible 
to deter it, although that is problematical,’ but essentially because, all con- 
sequences considered, it would be undesirable to do so. If adultery were 
made a crime the infinite possibilities for blackmail would be horrible to 
contemplate, quite apart from the consequence of turning every court room 
, into a public clothes line for the dirty linen that would likely be exposed, 
assuming that the Kinsey findings are even half true. In short the potential 
harm would exceed the possible good that might result. 

The determination of what classes of conduct should be made subject to 
even the threat of criminal sanctions, according to these basic limiting 
criteria, is the first step that the legislature must perform in evolving a suit- 
able criminal code. At this stage the question is, simply, should a given type 
of behaviour be made criminal at all even though it might be undesirable? 
A satisfactory answer requires the use of all the data that can be made avail- 
able—historical, economic, social, scientific, and so on. The legislature must 
not only make such an appraisal when contemplating new laws, but must 
also do so in examining the validity of existing laws. The practice of im- 
puting criminality to conduct simply because it is “wrong or sinful” is a fatal 
error, even where these epithets are generally agreed to be applicable, as 
well as where this action has proceeded on the premise that what was good 
enough for grandfather is good enough for me. Second thoughts, based on 
data such as we have suggested, might make the idea of licensed book- 
making and (horrors!) even licensed prostitution more attractive. Both of 
these activities pose similar problems to those raised by the liquor issue. Total 
abstinence in these categories of behaviour seems impossible to enforce and 
any attempt to enforce it merely drives the activity underground which, 
apart from such social hazards as syphilis, methyl poisoning and extortionate 
prices, furnishes a clandestine breeding ground for far more vicious and 
dangerous activity. Since absolute prohibition cannot be even remotely 
achieved and does more harm than good, and since absolute licence is in- 
tolerable, a rational, if unpalatable, alternative would seem to be the adop- 
tion of some method of control by regulation—in other words, the same 
compromise adopted as the solution for the problem of liquor control. Rea- 


i i ee ee ee, a ee 


11At least the Criminal Code does not concede that adultery or fornication cannot be 
deterred, for in certain instances sexual intercourse is made a crime, for example, between 
an employer and his female employee (s. 145) and between a seaman and a female pas- 
nays s. 146). Presumably, if it can be deterred in these cases it might be deterrable 
generally. 
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soning in similar vein, should we continue to insist that certain sex practices 
privately performed between consenting adults should be made criminal 
under such labels as gross indecency, or buggery? Apart from the considera- 
tions of enforcement that we have mentioned, such private relations can be 
no affront to society, in the same way that the crash of a falling tree cannot 
be disturbing when no one is around. Where the parties themselves are of 
the age of consent the only possible harm is to the zealous policeman who 
finds in the behaviour exactly what he wants to find.’* The insistence on 
penal sanctions in such cases indicates as little sense of criminal behaviour 
and as much intolerance as Salem witch hunts and the early practice of 
burning deformed children to drive out evil spirits. Finally, judged in the 
light of similar standards, what persuasive reasons exist in 1958 for making 
attempted suicide a crime?" It is true that legislative changes such as we 
have suggested and others based on similar considerations would cause 
apoplexy in many quarters; and it is also true that politicians must be elected 
before they become legislators. That situation, however, is just another of 
the challenges that must be accepted if a rational penal code is to be created. 

The foregoing observations simply pose the problem of legislative selection 
of what types of anti-social behaviour should even be considered as criminal 
conduct, meaning what types of conduct, more or less broadly expressed, 
should even be threatened with penal sanctions. But there is more to sound 
criminal law than just broad legal categories, however aptly they may be 
chosen. Consideration must be given to individual factors and circumstances 
of aggravation, mitigation, qualification and justification, as they relate to 
particular instances of conduct falling within these general categories. The 
selection of which of many kinds of anti-social activity should be threatened 
with penal sanctions merely furnishes a starting-point and in most instances 
will cause little trouble. Thus, there is no question that deliberate homicides 
are a proper subject-matter for criminal sanctions, and it is as clear that 
deliberate breach of an ordinary commercial contract is not. But the 
question whether, and to what extent, a threatened sanction should be 
actually imposed in a particular situation and against a particular individual 
requires a much more discriminating appraisal of the functions of criminal 
law. It is clear that if a threatened sanction should not be enforced by reason 
of special circumstances, then no crime should be considered to have been 
committed. In order to determine whether a particular case is a proper one 
for sanctions, it is necessary to understand what are the legitimate purposes 
of sanctions. Any conduct where the imposition of sanctions would serve no 
legitimate purpose should not be a crime, whatever might be the nature and 
extent of the undesirable consequences or resulting harm as viewed in the 
abstract. 


12See Regina v. J. (1957), 118 Can. C.C. 30; Regina v. K. and H. (1957), 22 W.W.R. 
(N.S.) 86; Regina v. B and S. (1957), 23 W.W.R. (N.S.) 495. 
13Section 213 of the Criminal Code so provides. 
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Sanctions may take many forms, ranging from the death penalty down 
to the imposition of fines and suspended sentences. However, one thing com- 
mon to all forms of sanctions is that they involve some form of restraint or 
threatened restraint on the liberties that a free subject enjoys. In this sense 
suspended sentence, probation and forms of recognizances are just as much 
sanctions as the death penalty. For the purpose of this article the word 
“restraint” will be used as the generic term for sanctions and the term 
“punishment,” which is misleading when applied to such dispositions as the 
suspended sentence and probation, will be avoided. 

In 1958 it should be accepted as axiomatic that, whatever a man has 
caused to happen and however serious may be the resulting harm, if there 
is no point in singling him out for special treatment there is no point in 
imposing sanctions. What is not consciously accepted, although it follows 
as an inevitable corollary, is that if there is no point in imposing sanctions 
there is no point in calling his conduct a crime in the first place. If we 
impose sanctions where none should be imposed we are acting purely retri- 
butively; and if one thing is clear today it is that retribution or retaliation 
for causing harm forms no part of a civilized system of penal law. Neverthe- 
less, a desire for retribution is ingrained in all of us and does not lie as far 
below the surface as we complacently assume. Mob violence and lynch law 
are its more vicious manifestations, but screaming newspaper headlines in 
“shocking” cases and the return flow of letters to the editor indicate that the 
demand for societal vengeance may be unabashed and naked. Everyone who 
has barked his shin or stubbed his toe and then proceeded to kick the un- 
offending object in question is a prey to retributive impulses and that class 
of persons includes the butcher and the baker who are on the jury, and the 
judge who directs the jury, as well as the accused in the dock. The entry of 
such a dangerous imponderable into the processes of the law can only be 
prevented by clear and definite provisions in the code itself setting forth the 
precise considerations, and none other, that are relevant to a finding of 
criminality. In order to obviate the possibility that retributive sanctions may 
be imposed in cases where no sanctions are justified, we must remove the 
opportunity for such temptations by declaring situations where sanctions 
will have no utility to be non-criminal. To leave them as crimes and expect 
“equity” to be forthcoming later on indicates not only indifference but 
naiveté. 

Because we stand committed to the view that a sanction cannot and must 
not be levied in any sense of retribution but only on the basis that it will have 
some utility we arrive at the formula that, as far as each individual case is 
concerned, “crime equals sanctions, which in turn equals utility” or, more 
shortly, “crime equals utility.” There are no unknowns in this equation be- 
cause the ways in which the utilitarian theory of sanctions accomplishes its 
aims of protecting society by restraining the individual transgressor are 
acknowledged to be only three in number. They are, (a) deterrence of other 
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potential transgressors by discouraging them from engaging in similar con- 
duct by the example of what may happen to them; (b) restraint of the 
particular offender, thereby preventing him from committing further offences 
while under restraint; and (c) reformation, if possible, so that he will not 
return to crime when the restraint is lifted. The factor of restraint of one 
kind or another is common to all these objectives but, except in the case of 
“incurably” dangerous persons such as sexual psychopaths, habitual crim- 
inals and the criminally insane, restraint for restraint’s sake alone is not 
justified. Restraint must be justified as fulfilling the functions of deterring 
others or reforming the actual offender. Except in the exceptional cases 
mentioned, which constitute a unique status, the imposition of restraints in 
situations where no deterrence is possible and no reformation is needed must 
be purely retributive and hence, by definition, without utility. Thus, resort- 
ing to the formula, “crime equals utility,” no crime should be considered to 
have been committed, no matter how great the magnitude of the harm that 
might have resulted from the behaviour. The object of imposing penal 
sanctions cannot be to retaliate for past harms but rather, on the basis of past 
behaviour, to control harmful conduct in the future, either because an 
example must be made of the actor engaging in that behaviour to furnish 
a deterrent to others who might otherwise seek to emulate him, or because 
the behaviour itself indicates that the actor is a dangerous person and must 
be neutralized by appropriate measures designed either to reform him, so 
that he will not engage again in criminal activity, or to incapacitate him, so 
that he cannot engage again in such activity. 

By way of summary, the following basic guide for the definition of crim- 
inal behaviour can be stated: 

(1) Behaviour, even when it is socially undesirable, should not be con- 
sidered criminal unless it is desirable to deter it, and unless that behaviour 
can be deterred by the threat of penal sanctions. 

(2) Behaviour, even when it has caused socially undesirable results, 
should not be considered criminal, qua a particular individual, unless the 
imposition of penal sanctions will have a deterrent effect on others in the 
same circumstances, or unless such behaviour indicates that the individual 
is or may be sufficiently dangerous to require the imposition of some form 
of restraint. 

At this point we may suggest further deductions of a general nature re- 
garding methods of treatment. Obviously where the need for deterrence is 
great or, as in cold-blooded murder, overwhelming, the more severe should 
be the sanction imposed, and where the need for deterrence and reformation 
is slight the sanction should be minor. Where the deterrent effect is slight or 
non-existent but there is great need for reformation or incapacitation, as in 
the case of youthful delinquents and sex degenerates respectively, the re- 
straint must involve some specialized type of institutional or clinical care 
designed not so much to punish as to re-habilitate, or even more simply, in such 
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cases as habitual criminals and the criminally insane, to quarantine."* Finally, 
where deterrence is impossible, or cannot reasonably be expected, and there 
is no need for reformation (because, for example, the individual is a perfectly 
normal person acting naturally) no crime should be considered to have been 
committed. 

A recent decision of the Ontario Court of Appeal may usefully be exam- 
ined in the light of the foregoing considerations. In Regina v. Jones the 
Crown appealed from the imposition of fines totalling $450 on the accused 
who had been found guilty of three contemporaneous indecent assaults in- 
volving young girls aged 6, 7 and 8 years respectively, contending that a 
prison sentence was warranted. The unchallenged evidence of expert wit- 
nesses was to the effect that the accused was not a true sex pervert but 
suffered from a form of sexual repression, that the assaults in question, which 
involved only one episode and no violence, constituted a sporadic outburst 
which was not likely to recur and that the condition was curable by clinical 
treatment. The accused enjoyed an excellent reputation in the community. 
The appeal was allowed, Laidlaw J.A. dissenting, and a sentence of six 
months’ imprisonment with an indeterminate term of twelve months was 
imposed. It would be hard to find two more conflicting views than those 
expressed by Pickup C.J.O. for the majority and by Laidlaw J.A. in his 
dissent. This, in part, is what the Chief Justice had to say: 

I do not propose to discuss the circumstances of the assaults. I think it is 
enough to say that the circumstances reveal three very serious offences, for 
which s. 141(1) of the Cr. Code . . . prescribes a maximum penalty of 5 years’ 
imprisonment plus whipping. . . . For the respondent it is urged that a prison 
sentence is not appropriate in the circumstances of this case. The reasons urged 
... are... that there is not much likelihood of a recurrence of the offence . . . 
and that a prison term will be definitely detrimental to the respondent’s con- 
dition. These are all considerations relating to the rehabilitation of the respon- 
dent and, in my opinion, entirely overlook the element of deterrence to others 
in the imposition of sentence for a criminal offence. . . . I think I would agree 
that, so far as the condition of this particular respondent is concerned, a prison 
term may be detrimental to his recovery, but in my opinion the offence is too 
serious for punishment by a fine or by suspending sentence and piacing the 
respondent upon probation. It is said that the prison term will not have any 
deterrent effect upon other persons who are truly sex perverts. That may be so, 
but I do not think it justifies disregarding the deterrent effect upon those persons 
whom sentence will deter and who might be disposed to commit an assault of 
this character.'® 


Contrast with that the following words taken from the dissenting opinion 
of Justice Laidlaw: 

14The fact that habitual criminals and sexual psychopaths are still in large measure con- 
fined in the ordinary penal institutions reserved for the “ordinary” criminals underscores 
the tragic lack of institutional facilities in this country. Like victims of smallpox who are 
a public menace by reason of their special condition, they should be provided special 
“quarantine” facilities to meet the peculiar problem they represent, even if only to insulate 


the rest of the criminal population from their influence. 
15(1956) 115 Can. C.C. 273, 275. 
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Now, what is best in this case from the standpoint of the safety of the public, 
both now and in the future? If the evidence satisfied me that there was a reason- 
able probability that the respondent would commit another sexual offence or 
that danger to the public would be appreciable if he were left at large, I would 
not hesitate to say that he would be detained in a safe place so that he could 
not do harm. In the absence of a suitable place of detention he would in such 
a case be imprisoned. . . . [B]ut I give weight to his history and to the opinion 
of eminent psychiatrists . . . [and] I feel that the present danger to society is 
minimal. On the other hand, I am not persuaded that prison is a curative insti- 
tution. I think prison life would impede treatment and probably aggravate the 
respondent’s condition of maladjustment. . . . 

From the standpoint of the safety of the public I am satisfied that no useful 
purpose would be served by sending the respondent to prison, but, on the con- 
trary, there is substantial likelihood of detriment to him and increased danger 
to society upon his release. Then, would a term of imprisonment imposed on 
the respondent in the unusual circumstances of this case deter others from com- 
mitting criminal acts of sexual misbehaviour? In my opinion it would not."® 


The deterrent aspect of legal sanctions emphasized by the Chief Justice 
has little or no application here. People who are sexually adjusted will not 
be deterred from doing what Jones did, whatever punishment is meted out 
to him, for the simple reason that they would never be tempted to behave 
in that fashion in the first place; and people who are not sexually adjusted 
will act the same way as Jones did because they are sexually maladjusted, 
and will be just as undeterred by the imprisonment of Jones as Jones him- 
self was undeterred by punishment previously meted out to his “example” 
in previous cases. In other words, no case was made out for punitive mea- 
sures and the only case was one for rehabilitation, which, to be effective, 
must be clinical in nature. The conduct of Jones must, of course, be con- 
sidered as criminal because it evidences that “he is or may be sufficiently 
dangerous as to require the imposition of some form of restraint.” But the 
form adopted by the majority was, ironically, the only form which—and all 
the judges were unanimous on this point—could not possibly work. The 
suspicion lingers that the accused was punished simply because he caused 
a “shocking” harm which, in the eye-for-an-eye and tooth-for-a-tooth 
tradition, demanded harm in retaliation. Obviously the best public safe- 
guard in such cases and, as Laidlaw J.A. points out, really the only safeguard 
that is consistent with a minimum hardship on the accused without injustice, 
is a restraint in the form of a suspended sentence with probationary con- 
ditions relating to compulsory out-patient clinical treatment.’* One thing is 
clear, when Jones emerges from prison he will not be a better man and if 
he is not considerably worse it will be to his credit rather than to the credit 
of our law. The disposition of his case is a sad example of what can happen 
when the definitive law fails in its function of clearly setting out in advance 


16[bid., 279, 280. 


_ See R. v. Allen (1954), 108 Can. C.C, 239 for an example of such a sentence in a 
similar case. 
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at least the basic criteria that should be followed and reposes too much faith 
in the likelihood of things being worked out administratively. Simply to say, 
as section 141(1) does, that the offence may be punishable by a maximum 
penalty of five years’ imprisonment plus whipping is not enough and, in 
such bare terms, only provides an excuse for punishment for the sake of 
punishment. 

Another case raising different considerations and having a happier solu- 
tion is an Alberta decision, Rex v. Sinnisiak,!® which concerned the sentenc- 
ing of two Eskimos convicted of murdering two missionary priests deep in 
the Arctic regions and in circumstances which, according to their primitive 
and superstitious minds, justified the killings. The police inspector who had 
apprehended the accused stated in evidence that “we were dealing with . . . 
a people who six years ago were discovered living in what might be termed 
a stone age and hidden away in the vast sub-arctic spaces of the northland 
of Canada.” Sentence of death was mandatory, of course, but shortly after- 
wards it was commuted and the prisoners were released by order of the 
Governor in Council upon the following conditions: 


[I]t has been determined that they may be set at liberty conditionally upon 
their undertaking solemnly for the future to respect human life and property, 
and to make known to the members of their band and native associates, in addi- 
tion to the facts aforesaid, that the Eskimos live and are governed under a 
system of law which, with equality as against both white man, Indian and 
Eskimo, exacts speedy and rigorous punishment for crime according to the 
degree, and that by mandate of the law, capital punishment must follow a 
capital offence; and moreover that while for the reasons aforesaid these prison- 
ers have been visited by a dispensation of mercy . . . these reasons are not likely 
to be permitted to avail on another occasion, either for them or for any other 
Eskimo, seeing that the proceedings in the present case have served to inform 
them of their responsibilities. . . .7 


This procedure was eminently sound. What was required was not punish- 
ment, but education. The deterrent element to other “stone-agers” was 
satisfied simply by the communication of the information that further inci- 
dents of this sort would be threatened by the death penalty and the accused 
themselves were “rehabilitated,” at least with respect to murder, simply by 
the knowledge that what they did was wrong and that they must never do 
it again. Any further restraints or sanctions were unnecessary and, being 
unnecessary, would have been unjust. 

These two cases point to the potential of the penal law, both as an instru- 
ment of public security and as an instrument of human destruction. To 
achieve the former with a minimum of the latter requires not simply good 
administration but a just law rationally and explicitly defined so as to ensure 
that its administration will be good. 


18(1916) Unreported. The facts and the transcript of the evidence are set out in an 
article by Edwin R. Keedy entitled ‘A Remarkable Murder Trial” (1951-2), 100 Univer- 
sity of Pennsylvania Law Review 48. 19] bid., p. 67. 
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Il. WHat Is Not Crmunat BeHAviour?—A BALANCING OF VALUES 
IN THE LAw oF HomIcIDE 


In no area covered by the criminal law is the need for rational a priori 
rules more important than in the case of homicide, involving, as it does, the 
destruction of the highest value known to the law, a human life, and the 
potential or threatened destruction by the law of the life of the destroyer. 
It is for that reason that we here select homicide as the subject-matter for 
applying the tests of criminality already developed and examining the valid- 
ity of some of the provisions of the present Code defining and relating to 
culpable homicides. It should be emphasized, however, that these tests of 
criminality are not confined to homicidal conduct and are a general guide 
in the assessment of all anti-social behaviours, by whatever names they might 
be called. But when the issue is homicide the problems are raised in their 
most critical form. 

Section 17 of the new Code says that, if X is walking along the street and 
Y, a stranger, grabs him by the arm, jams a gun in his back and hisses, 
“punch Z in the nose or you die immediately,” X, if he does so, is guilty of 
assault.” If the instructions, coupled with the same threat, had been “yank 
off his wrist watch” X, on carrying them out, would have been guilty of 
robbery. In a third case, if X had instead been ordered to burn down some- 
body’s tool-shed it would have been arson on his part. It would not help X 
to plead that he, like everyone else, cannot possibly be expected to become a 
dead martyr for the sake of safeguarding a chattel or building, or saving 
somebody from bodily harm. Nor would it help him to say that his conduct 
had preserved the highest value that exists in law—an innocent human life 
(admittedly his own)—at the mere cost of a few dollars. It would do him 
no good to argue that section 34 of the same Code, under the doctrine of 
self-defence, allows him to save the same innocent human life at the cost of 
another man’s life, which although not innocent is presumably worth more 
than a wrist watch. Yet in both cases X would clearly be acting in self- 
defence. 

Let us now suppose that X was sitting in a restaurant and Y threatened 
his life and said, ““Take this water pistol and hold it on the cashier while I 
rob the till.” X did so and the cashier died of a heart attack on seeing the 
“weapon” (as defined”). Now X is guilty of murder under section 202(d), 


20The Criminal Code, S.C. 1953-4, c. 51, s. 17, which states, “A person who commits 
an offence under compulsion by threats of immediate death or grievous bodily harm from 
a person who is present when the offence is committed is excused for committing the 
offence if he believes that the threats will be carried out . . . but this section does not 
apply where the offence that is committed is treason, murder, piracy, attempted murder, 
assisting in rape, forcible abduction, robbery, causing bodily harm or arson.” 

21Section 2(29): “ ‘weapon’ means... (6) anything that a person uses or intends 
to use as a weapon, whether or not it is designed to be used as a weapon.” 
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coupled with section 17 and section 288,” and faces the threat of death by 
hanging (at least in theory) instead of at the hands of Y. The irony is that 
if X had refused to become a party to the robbery he would likely have died 
immediately, whereas on becoming a party to the robbery he is to die, if at 
all, at some judicially determined date in the future. Thus, at the very least, 
he has preserved his life for a few extra months and, hence, is actually en- 
couraged by his instinct for self-preservation to submit to the compulsion 
which the law says he must resist on pain of death or imprisonment. Again, 
suppose Y had directed X to “punch the cashier on the nose to show her we 
mean business” and the cashier, a haemophiliac, died from the ensuing nose- 
bleed. By reference to section 202(a)** we again find X guilty of murder 
(the law is at least consistent) but Y, the arch-monster of the whole enter- 
prise is, by virtue of section 21(2),** apparently guilty only of robbery. 
Hence it seems that if a person acts perfectly reasonably under the stimulus 
of instant death he can be convicted of assault, robbery and arson for little 
reason at all, and of murder for no reason at all, as well as of assorted 
offences such as treason, kidnapping, piracy and assisting in rape (the 
omission of actual rape seems to imply that the law presumes that the spectre 
of instant death will never induce a man to penetrate—for reasons probably 
more physiological than chivalrous) ; whereas if he acts unreasonably he will 
be killed immediately. In this matter the provisions of the Code fail on all 
counts. Not only do they not protect the public safety in any respect—they 
actually encourage the “criminal” to rob, burn, assault, etc.—but they 
arbitrarily and unjustly treat normal conduct and normal reactions as most 
heinous offences. There can be no deterrent value to others through the 
imposition of sanctions in such situations and the individual himself can 
hardly be classed as dangerous and requiring special attention. He is none 
other than the man on the Clapham bus, the “ordinary reasonable man” in 
person. For once the law does him grave disservice. 


22Section 202: “Culpable homicide is murder where a person causes the death of a 
human being while committing or attempting to commit . . . robbery . . . whether or not 
the person means to cause death to any human being and whether or not he knows that 
death is likely to be caused to any human being, if .. . (d) he uses a weapon... (i) 
during or at the time he commits or attempts to commit the offence. . . .” Section 288: 
“Every one commits robbery who . . . (c) assaults any person with intent to steal from 
him. .. .” Note that s. 17, quoted supra, precludes the defence of compulsion from apply- 
ing to the offence of robbery. 

Section 202 (a) is the same as section 202 (d), supra, except that the proviso is, 
“if (a) he means to cause bodily harm for the purpose of (i) facilitating the commission 
of the offence. . . .” 

24Section 21(2): “Where two or more persons form an intention in common to carry 
out an unlawful purpose and to assist each other therein and any one of them, in carrying 
out the common purpose, commits an offence, each of them who knew or ought to have 
known that the commission of the offence would be a probable consequence of carrying 
out the common purpose is a party to that offence.” 

On this — see The Queen v. Cathro, [1956] S.C.R. 101, commented on by G. A. 
Martin and E. P. Hartt, [1956] Criminal Law Review 687, 690-1. See also Regina v. 
Guay and Guay (1957), 117 Can. C.C. 174. 
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Section 202 of the Code, the strict liability for murder section, has already 
been criticized severely elsewhere* and there is little point in adding any- 
thing further except to suggest that whatever merit there is in making not 
only an unintended but an unforeseeable killing automatically murder is 
confined to killings occurring in the course of crimes that are inherently 
dangerous and are carried out by means that likewise are dangerous in 
themselves. Thus, a death due to suffocation in the furtherance of rape, as 
in Beard’s Case,** might not unreasonably qualify as murder. Certainly 
several of the enumerated crimes in section 202 can hardly be classified as 
inherently dangerous. Such are resisting arrest, indecent assault and burg- 
lary; and it is hard to see how at least two of the enumerated requirements, 
intent to cause bodily harm and having a weapon upon the person, so greatly 
increase the risk of these lesser crimes resulting in killing that its foresee- 
ability should be imputed to the accused as a matter of law. We know that 
a policeman may lawfully proceed to arrest without warrant a person who 
is in fact innocent just so long as the policeman has reasonable and probable 
grounds for believing, albeit mistakenly, that such person has committed an 
indictable offence. Let us assume that a policeman informs such a person of 
the reason for the arrest and the arrest is absolutely lawful. Nevertheless the 
person, because he is in fact innocent, is irate and resists. A scuffle ensues, 
the person hits the policeman and the latter, for one of a number of unfore- 
seeable medical or fortuitous reasons, dies as a result. To call this death mur- 
der is absurd, yet that is what the Code calls it. Again, a house burglar, 
surprised in his act, strikes out at the householder while running away at top 
speed. If the householder happens to die it is murder. But is the accused a 
murderer, really? Of course not, he is a frightened burglar who threw a 
punch. Why not convict him for what he is and did, for burglary and assault? 
Convicting him of murder and, worse, executing him as a murderer,” is 
either to convict and execute him for a crime he did not commit or to make 
burglary plus ordinary, everyday assault a capital offence. Once again, the 
law seems determined to decide culpability from consequences rather than 
from conduct. If death results, no matter how, from unlawful conduct, it 
is the abstract fact of death that counts and not the significance, or lack of 
significance, of the offender’s conduct. 

The same penchant for considering an offender or suspected offender as 
something which in fact he is not, and for converting a petty thief into a 
murderer by a stroke of the legislative pen, has repercussions in still another 
area of the Code. That is section 29(4) dealing with the powers of police 
officers to effect an arrest or apprehend a criminal. This time, however, there 


25See, especially, J. Sedgwick, “The New Criminal Code: Comments and Criticisms” 
(1955), 33 Canadian Bar Review 63, at pp. 71-2; and J. Willis, Case Comment, 29 
Canadian Bar Review 784. 

26Director of Public Prosecutions v. Beard, [1920] A.C. 479. 

2TThis thought is not idle speculation. In The King v. Rowe (1951), 100 Can. C.C. 
97, a fleeing burglar who accidentally caused a death during the course of his flight was 
sentenced to death and later executed. 
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is a reverse twist, because the offender is treated as if he were a murderer, 
even though the only person killed is himself. Section 25(4) allows a police 
officer to kill a person whom he is lawfully seeking to arrest, if that is the 
only way to prevent him from escaping.** Admittedly, with the development 
of police science, two-way radios and helicopters, it might be difficult in most 
cases for a police officer to establish that killing was the last resort,”® but 
how can such a privilege be justified in any case under any circumstances? 
How can the killing of a car thief fleeing in the stolen car be explained? The 
answer is, it cannot. To say that otherwise he would escape apprehension 
is no answer, even if that were true. The question remains, what is the killing 
for? Not for stealing an automobile because that, at most, is punishable by 
a few years imprisonment. Nor for resisting arrest, for the same reason. If he 
is not being killed for theft and is not being killed for fleeing arrest then for 
what reason is he being killed? Furthermore if this person who stole a car 
and ran away is caught, the law comes to his rescue and throws every pro- 
tection around him. He cannot even be tried until a body of his peers indict 
him and he cannot be convicted unless another body of his peers find him 
guilty beyond a reasonable doubt. When all that is done what happens? He 
is not taken from the dock and put against a wall so that a policeman may 
shoot at him. Rather he is sent away to prison for three years or so. The 
offending section 29(4) not only transforms a humble policeman into judge, 
jury and executioner all wrapped into one but it allows him to convict where 
no offence has yet been proved and to execute for an offence which, even 
if it were proved, is not a capital offence. Since the death sentence is only 
provided for murder (for all practical purposes) the Code again treats a 
petty criminal as if he were tantamount to a murderer, this time not as a 
punishment to him, as by section 202, but as a privilege to his apprehender. 
What kind of a balance of values is that?*° 

A survey limited only to the area of homicide in the Code reveals a need 
for a substantial reappraisal, in terms of today’s value judgments, as to what 
interests should be protected, at what cost to the individual, and in what 
circumstances, and as to the stage at which the law should forgo its role 
of protector of particular interests, either because, considering what else is 
at stake, they no longer merit protection, or because, in any event, demand- 
ing protection is unrealistic and results in the law becoming an instrument 
of injustice and oppression. What kind of a balance of values have we in 
the following case? Y is lying on the sofa in his front room immobilized with 
his leg in a cast and X comes to his locked screen door asking for a drink of 

28Section 25(4): “A peace officer who is proceeding lawfully to arrest . . . is justified, 
if the person to be arrested takes flight to avoid arrest, in using as much force as is neces- 


sary to prevent the escape by flight, unless the escape can be prevented by reasonable 
means in a less violent manner.” 

29See Regina ex rel. Attorney-General of Canada v. Sandford et al. (1957), 118 Can. 
C.C, 93; Shynal v. Priestman (1957), 11 D.L.R. (2d) 301. 

“oe - this connection, Proceedings of the American Law Institute (1931), vol. 9, 
pp. 186-7. 
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water. Y rudely tells him to go away. Whereupon X, now angered as well 
as parched, rips open the screening and starts to force his way inside to get 
the water himself. Y raises a pistol which he has on his person and tells X to 
stop. X keeps on coming however, so Y shoots and kills him. By virtue of 
section 40*" of the Code the killing is perfectly justified in the name of a 
screen door and for the sake of a glass of water. However, if Y were in his 
store, and X did exactly the same thing in his desperate urge to get to the 
lavatory on the premises, it would be murder on the part of Y, since not 
even a case for legal provocation, let alone justification, could be made out.** 
The rationale is somehow supposed to be a necessary consequence of calling 
a man’s home his castle. 

Even the law relating to killing in self-defence, as stated in sections 34 (2) 
and 35 of the Code, still shows room for improvement, despite the fact that 
these sections show a conscientious effort to resolve the competing interests 
involved in that situation. Self-defence permits one individual intentionally 
to kill another while acting in his own self-interest. The circumstances 
in which such an extreme privilege can be exercised are bound to be rare. 
Obviously X cannot just say, “I had to kill Y in order to save my own life,” 
for this amounts to saying that he can balance one life off against another 
and consequently, viewed quantitatively, he does not preserve a greater 
value at the expense of a lesser one which can be the only justification for 
any deliberate act of destruction of a legally protected interest. In order to 
preserve a greater value, his own life, at the expense of a lesser value, Y’s 
life, the test must be qualitative, that is, at the time of the killing X was a 
“good” man and Y was a “bad” man. If Y is just as innocent as X then 
there can be no justification, at least in theory, for X killing Y, for not only 
has he not preserved a greater value by saving himself at Y’s expense, he has 
arbitrarily taken it upon himself to determine that the life preserved will 
be his own and that it is Y who must perish. As between two innocent crea- 
tures of God such a decision does not lie in mortal hands.** To include the 


31Section 40: “Everyone who is in peaceable possession of a dwelling house . . . is 
justified in using as much force as is necessary to prevent any person from forcibly break- 
ing into or forcibly entering the dwelling house without lawful authority.” The word 
“necessary” is not qualified by the word “reasonably,” as is the case in various other 
sections of the Code (e.g., section 27 provides that only such force as is reasonably neces- 
sary may he exercised in order to prevent the commission of an offence) where its use 
indicates that the force used cannot be disproportionate to the value of the interest sought 
to be preserved. Under section 40, if unlimited force is required it is “necessary” and 
hence justified. Section 40 evidently does not make any change from the common law 
position justifying the killing of an intruder to prevent his forcible entry; see Mead’s and 
Belt’s Case (1823), 168 E.R. 1006. In People v. Eatman (1950), 91 N.E. 2d 387, an 
Illinois court, applying the “ancient law of England” held that “a man in his own habi- 
tation may . . . oppose an unlawful entry against his will . . . even to the extent of taking 
life although the circumstances may not be such as to justify a belief that there was 
actual peril of life or great bodily harm.” 

32Forcible entry to realty, not being a dwelling house, is construed as an assault by 
section 41 of the Code and hence, according to section 34(1), Y may use no more force 
than is necessary and in no event is he justified in using force intended to cause death or 
grievous bodily harm. 

88This latter consideration must be the real rationale behind the strange case of The 
Queen v. Dudley and Stephens (1884), 14 Q.B.D. 273. In that case three men and a boy 
were adrift in a boat in mid-ocean and were reduced to such a state of starvation and 
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element of “necessity,” which is the basis of self-defence, the rationale of the 
doctrine can be expressed as follows: If, as between two persons, X and Y, 
one must be killed, or apparently so, then it is better that it be the one who, 
at the time the necessity arises, is more at fault. Now, assume this situation: 
Y initially launches a mortal attack on X without justification and in deter- 
mination to kill him. X, fighting to preserve his life, retaliates in kind. At 
this stage Y is guilty of attempted murder and X is justified in killing Y if 
necessary in order to thwart him. Now suppose that Y, on seeing that his 
project will not succeed, takes to his heels and flees and clearly indicates that 
he has abandoned the conflict. X is wild with fury by this time and chases 
and eventually catches Y and commences to kill him. At this stage X is the 
wrongful aggressor for if he kills Y it will be a culpable homicide on his part, 
either murder or, more probably, manslaughter by reason of provocation.** 
Y, to thwart this unjustified assault, is required to kill X. The Code says that 
self-defence is not available to Y and accordingly he is guilty of a culpable 
homicide® although at the time of the killing he was acting to save his life 
from an unjustified assault unlawfully designed to take his life. Y should not 
be considered guilty of a homicide at all, murder or otherwise, but only of 
attempted murder in respect of the initial assault. The difference might very 
well be considerable in terms of penal consequences, but even if this were 
not so the Code would still show poor analysis on the point. Presumably, the 
thought behind the Code result is that to allow Y to avail himself of self- 
defence in the circumstances would be to allow him to get away with some- 
thing when it was he who started everything by launching the original deadly 
assault. That is not so. Because he did start everything he is guilty of attempted 
murder but, as between him and X, he is responsible for nothing more. 
Another difficult area in the law relating to culpable homicides is provo- 
cation. The doctrine of provocation, both at common law and under the 
Code, has become largely technical and so arbitrary in its application that 
the original raison d’étre not only has been obscured but worse, has become 
almost nullified. The rationale behind provocation as a mitigating circum- 
stance is that a distinction should be drawn between cold-blooded, premedi- 


thirst that it became simply a question of whether all should die or one be sacrificed for 
the sustenance of the others. If they had drawn lots or straws to determine which one 
should be the victim, there is authority for saying that his killing by the “winners” would 
not be murder (see United States v. Holmes (1842), 26 Fed. Cas. 360) because, quanti- 
tatively, three lives would be preserved where otherwise all would perish, and thus the 
killing would preserve a greater value in terms of plus three lives without any unfairness, 
as all had an equal epee to win or lose. In the actual case, however, Dudley and 
Stephens unilaterally decided that the boy would be the victim and the latter had no 
choice in the matter. They were convicted of murder but, significantly, they served only 
six months’ imprisonment after which time they were unconditionally released. A question 
to ponder is, suppose the boy had been a vegetarian. 

34See Rex v. Linton (1949), 93 Can. C.C. 97. 

35Section 35 of the Code provides, in part, that (italics added): “Every one who has 
without justification assaulted another but did not commence the assault with intent to 
cause death or grievous bodily harm . . . may justify the use of force subsequent to the 
assault if [fearing death at the hands of the other and believing force necessary to preserve 
himself] he did not, at any time before the necessity of preserving himself from death . . . 
arose, endeavour to cause death or grievous bodily harm.” 
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tating murderers and those who killed because of and in the heat of passion. 
For the former the law quite rightly reserves the severest deterrent strictures 
that it can impose—in Canada the death penalty. Those persons who go 
berserk and kill in hot blood, for whom the deterrent value of the threat of 
sanctions evaporates in a red rage and who, in any case, are not as repre- 
hensible as the other class, the severest sanction should not be imposed, for 
the reason that it is largely ineffective. Nevertheless because their conduct 
indicates that they represent an exceptional danger by reason of their temper 
and lack of control, they must be placed under restraint for the protection 
of the public and for their own reorientation, if possible. 

There are two ways to achieve the desired result. One way would be to 
leave the problem of individualization to the administrative agencies, that 
is, to define murder as including all deliberate and unjustified killings and 
leave to the executive to commute the death sentence to a term of imprison- 
ment in cases of killings done as a result of conduct provoking uncontrolled 
passion. The second way, and the one adopted by the Code, is intended to 
by-pass the executive and achieve a term of imprisonment by the expediency 
of classifying such killings as manslaughter, under which guise imprison- 
ment can be imposed directly by the court. But in adopting this method 
the Code unfortunately does not do the same thing as the executive would 
otherwise do, that is, distinguish between hot-blooded and cold-blooded 
killers. The Code does not consider whether the killing was in fact due to 
passion, but whether it should have been according to the hypothetical 
standard of the reasonable man. Thus, if an accused is exceptionally sus- 
ceptible to insult because, for example, he is a negro,** a Jew,*” a moron,*® 
pregnant,** emotionally unstable*® or sexually impotent,*! he cannot pro- 
perly avail himself of the defence of provocation for his fit of passion, and 
he must be convicted of murder, because the reasonable man would not have 
been provoked into killing; not being choleric or unstable he would not have 
lost his head over the insult, and since he is not sexually impotent or a negro, 
Jew, hunchback, Catholic, etc., any insult directed towards any such char- 
acteristic could not be an insult and would never in fact be made.*? How- 
ever, it does seem to be an almost invariable rule that once there is a con- 


36See Fisher v. United States (1955), 328 U.S. 463; but compare Rex v. Sampson 
(1934), 63 Can. C.C. 24. 

87The King v. Lesbini, [1914] 3 K.B. 1116; 11 Cr. App. R. 7. 

88Thomas v. Alexander (1913), 9 Cr. App. R. 140. 

39See, Annie Smith (1914), 11 Cr. App. R. 36. 

49See R. v. Lesbini, supra, note 38; Reg. v. Welsh (1869), 11 Cox C.C. 336. 

41Bedder v. Director of Public Prosecutions, [1954] 2 All E.R. 801; 38 Cr. App. R. 133. 

42In the Bedder Case, supra, the House of Lords held that a taunt directed at accused’s 
condition of sexual impotency by a prostitute with whom he had vainly tried to have 
intercourse could not amount to provocation because a reasonable man, i.e., one who was 
potent, would not have so reacted. The implications of the case are startling. Does it 
mean that as a matter of law a negro is deprived of the defence of provocation with 
respect to any insult, no matter how outrageous, directed towards his race or colour, or 
that a Christian Scientist, Jehovah Witness, Presbyterian, etc., is automatically guilty of 
murder if he kills for any insult, whatever the magnitude, directed towards his religion? 
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viction of murder in such circumstances the executive will commute the 
death penalty anyway and the end result is the same as if the accused had 
been convicted of manslaughter in the first place. In other words, the Code 
fails to achieve what rational justice requires, a distinction based on why the 
accused killed and acknowledgment that if the killing was in fact unpre- 
meditated and in fact done under provocation the accused should be dis- 
tinguished from and treated differently than a hired assassin. To call it 
murder because it was “unreasonable” for him to be provoked not only is 
a rather presumptuous affectation of superior virtue but penalizes him for a 
condition, mental or physical, that is no fault of his own. Apart from every- 
thing else, it is futile to classify a provoked killing as murder because it was 
not provoked in law when the executive administration treats it as if it were 
manslaughter precisely because the killing was provoked. In short, the rea- 
sonable man test for provocation should be abolished and manslaughter 
should only require, in this context, that the accused was in fact provoked 
by the deceased by a wrongful act, or insult, and that he killed without pre- 
meditation as a result. It would be even better to adopt a different classifica- 
tion and have two degrees of murder for deliberate killings, the first being 
reserved for premeditated killings and the second for unpremeditated killings, 
with appropriate sanctions for both, This would accomplish the same objec- 
tive as classifying these killings as either murder or manslaughter and would 
leave manslaughter to its proper sphere of unintentional, culpable homicides. 


III.- ConcLusIon 


The foregoing has merely been an attempt within a very narrow compass 
to indicate that a more serious attempt must be made at a grass roots analysis 
of the presuppositions and prejudices that have become reflected in the 
Criminal Code; and to show that a fundamental re-examination is required 
of the objectives of criminal law, in the light of what is known today of the 
science of human nature, which cannot be limited to merely getting a law 
passed or to “speeding up justice.” The basic social-ethical principle that 
must serve as a constant guide is that society should utilize every instru- 
mentality available to combat destructive elements within society with as 
little interference as possible with the liberty of the subject, consistent with 
such self-protection. While society has a primary interest in protecting the 


Just as surely as the “reasonable man” is not impotent neither is he a Baptist or a Catholic, 
or for that matter neither is he single or married or a man or a woman. To the eventual 
question, who is he then?, the answer can only be that he is the embodiment of every- 
thing and identified with nothing. One thing that the House of Lords concedes, however, 
is that the “reasonable man” will seek after prostitutes. They will not concede that he 
will fly into a rage over an insult which, by definition, he can never receive. The “reason- 
able man” also seems to do a great deal of drinking and his home life is generally a 
mess. See Taylor v. The King (1947), 89 Can. C.C. 209 and Regina v. Gorczak (1952), 
103 Can. ce. 82, for two unhappy examples. 


48As in Regina v. Tripodi (1955), 112 Can. C.C. 66. 
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general security it must also protect the indiviaual and is under a duty to 
use whatever methods will give the greatest promise of self-improvement and 
rehabilitation. Finally, the law cannot be predicated, to even the slightest 
extent, upon the emotion of retribution, which is only the expression of an 
infantile way of solving a problem, and any such concept of societal ven- 
geance, no matter under what guise or rationalization it may appear, must 
be eliminated. Every individual has the right to be considered as an indi- 
vidual with all his strengths and weaknesses and any official disposition of his 
life or liberty must be based on what utility and justice demand in the par- 
ticular situation.** A rational penal code must articulate the ways and means 
of attaining these objectives for the guidance of the administration and 
define the law in advance to coincide with these objectives. 


44See S. Glueck, Crime and Correction: Selected Papers (Cambridge, Mass., 1952), 
pp. 72-101. 








CANADIAN COURTS, ACCOUNTANT WITNESSES, AND THE 
THEORY OF TRUE INCOME 


F. E. La Briz* 


N Canada, the accountants complete and file nearly all business income 

tax returns; they frequently appear as taxpayer representatives in argu- 
ments before the Canadian Income Tax Appeal Board; many of the legis- 
lative changes in our income tax laws have been attributable in some degree 
to representations and submissions made by their professional associations; 
their Canada-wide organization has joined with the Canadian Bar Asso- 
ciation in forming and governing the Canadian Tax Foundation—a body 
widely known for its sponsorship of study, research and influence on Cana- 
dian taxation. The prominence of the accounting profession in matters of 
Canadian income tax is, accordingly, a recognized fact. But accountants are 
also associated with a new and significant trend in Canadian income tax law. 
This development is the appearance before Canadian courts of highly skilled 
accountants in the role of expert witnesses who testify, in the course of exam- 
ination and cross-examination by counsel, as to the meaning of terms used 
in the Income Tax Act and especially as to the meaning of income. In 
general, their evidence has been concerned with accounting methods and has 
related to recognized and generally accepted accounting principles that 
should be applied to the measurement of income. Their testimony is intro- 
duced and accepted in reliance on the view held by our courts that, where 
the legislature is silent on the meaning of income, its meaning may be 
determined on the basis of generally accepted accounting principles, or stan- 
dards, on which accountants of sufficient learning and experience are com- 
petent to give evidence. The matter has been recently explained by the 
learned president of Canada’s Exchequer Court, as follows: 


What the Court is concerned with is the ascertainment of the taxpayer’s income 
tax liability. Thus the prime consideration, where there is a dispute about a 
system of accounting, is, in the first place, whether it is appropriate to the busi- 
ness to which it is applied and tells the truth about the taxpayer’s income posi- 
tion and, if that condition is satisfied, whether there is any prohibition in the 
governing income tax law against its use. If the law does not prohibit the use of 
a particular system of accounting then the opinion of accountancy experts that 
it is an accepted system and is appropriate to the taxpayer’s business and most 
nearly accurately reflects his income position should prevail with the Court if 
the reasons for the opinion commend themselves to it." 


*Associate Professor, Faculty of Law, University of Toronto. 


1Minister of National Revenue v. Publishers Guild of Canada Limited (1957), 57 
D.T.C. 1017, 1026. 
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In this process of proof, the question whether an amount in dispute is 
income is a question of fact,? on which the court may entertain competent 
evidence. Accordingly, there are, in the judgments of these cases, repeated 
references to “true income,” or “actual income,” and the accounting 
methods of measurement put forth in evidence are subjected to a number 
of tests, the most common being whether they conform to the method that 
“most nearly accurately” determines income. The accountants are allowed 
to demonstrate the soundness of their methods of measurement by expert 
opinions as to whether the results attained are income. In truth, accountants 
are now arguing cases before Canadian courts and the latter, in turning 
from the usual process of legal argument to what appears to be the process 
of factual proof, practically abandon all reference to the intended meaning 
of income as a tax base and even minimize the real considerations revealed 
by the facts of the case that should induce them to refuse or allow the dis- 
puted increase in the taxpayer’s annual tax contribution. 

The accounting experts cannot be accused of not having performed their 
newest function well, because, as will hereafter appear, they have been able 
to prove to the courts that the disputed amounts are not taxable where 
lawyers, using the regular method of legal persuasion, might have anticipated 
failure. The accountant speaks both with persuasion and with the authority 
of an expert and, so long as the question in issue is made to appear as a 
matter of accounting, his expert testimony stands up magnificently under 
cross-examination by opposing counsel, untrained in accounting. In two of 
the recent cases* the successful taxpayers were represented by eminent tax 
lawyers, yet no mention whatever is made of their arguments in the course of 
the long and involved judgments that were ultimately delivered in appraisal 
of the accounting evidence. “Accounting,” says Thorson P., “is really the 
recording in figures, instead of words, of the financial implications of the 
transactions of the business to which it is applied. The accountant is thus the 
narrator of the transactions, his narrative being in the form of figures instead 
of words. His narrative should be such as to disclose to persons understand- 
ing his language of figures the true position of his client’s business at any 
given time or for any given period.’”* 

But recent cases also reveal that accountants have not always succeeded 
in convincing a court, through their figurative narratives, that amounts in 
dispute are not “true income.” These failures are perplexing, most of all 
no doubt to the accountants, who must surely wonder why their uncon- 


2“It was established by the House of Lords in Sun Insurance Office v. Clark [1912] 
A.C. 443, that ‘the question of what is or is not profit or gain must primarily be one of 
fact, and of fact to be ascertained by the tests applied in ordinary business’. Thus, what 
is to be determined here is, not whether the Department has accepted the accrual basis 
of accounting and rejected the instalment system, but rather which system more nearly 
accurately reflects the taxpayer’s income position.” Ibid., per Thorson P. at p. 1033. 

3Anaconda American Brass Limited v. Minister of National Revenue (1952), 52 D.T.C. 
1111; Minister of National Revenue v. Publishers Guild of Canada Limited (1957), 57 
D.T.C. 1017. 

4Minister of National Revenue v. Publishers Guild of Canada Limited, supra, 1026. 
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tradicted, expert evidence is not acceptable. In this connection we must 
bear in mind the reservation contained in the extract from the learned 
president of the Exchequer-Court, quoted earlier, that accounting principles 
will apply only where there is no law to the contrary. Like all good argu- 
ment, accounting argument can only be successfully advanced before the 
question has become settled by contrary decision. it would appear then, 
that in the unsuccessful cases the accountants have come on the scene of 
litigation too late for the force of their figurative representations to prevail. 

As an example, let us consider the recent case of British Columbia Electric 
Railway Co. Ltd. v. Minister of National Revenue® in which the appellant 
company operated a railway for carrying passengers and freight, as required 
by agreements between it and five municipalities. The passenger business 
caused a serious annual loss which could, it was thought, be remedied by 
substituting a motor bus service for the passengers. After negotiations, it was 
ultimately agreed between the appellant and the five municipalities, with the 
consent of the provincial public utilities commission, that railway passenger 
service might be discontinued and replaced by bus transportation supplied 
by a subsidiary of the appellant company. This result was reached upon the 
appellant undertaking to pay a total sum of $220,000 to the five municipali- 
ties as contributions toward the improvement of local roads. The appellant 
contended that it ought not to be required to pay tax on this $220,000 and 
sought to deduct one-tenth of that amount each year in computing its in- 
come over a period of ten years. The oral evidence consisted entirely in the 
testimony of a prominent accountant of high professional standing who 
expressed his professional belief that the $220,000 was a proper deduction 
in computing the company’s income. However, he was not of the opinion 
that income was reduced by that amount in the year that it was paid out. 
In his opinion, correct accountancy principles required that it should reduce 
income for a period of years. In response to the Minister’s contention that 
the amount was a payment on account of capital and therefore expressly 
precluded from deduction by the Income Tax Act, he gave as his opinion 
that it was not a capital expenditure because, unlike an expenditure to 
acquire a new passenger franchise, it brought into being no capital asset 
that might appear as an asset on the appellant’s balance sheet.* This expert 
opinion on the meaning of capital was rejected because in earlier cases the 
courts of law, influenced no doubt by the fact that no distinction had been 
drawn between tangibles and intangibles in excluding from taxation an 
amount realized on their sale, had laid down a meaning for capital, when 
used for the purpose of excluding deductions, that was far broader than 


5(1957) 57 D.T.C. 1034. 

®The influence of accounting theory along this line is reflected in a number of sections 
of the Income Tax Act, for example s. (11)(1)(cb), added in 1955, which excludes 
from income the costs incurred in issuing shares or borrowing money; and s. 11(1) (c) 
permitting the deduction of interest paid to obtain money or property for the purpose of 
earning income, regardless of what business use is made of that money or property. 
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the meaning advocated by the expert witness. The case of The K.V.P. Com- 
pany Limited v. Minister of National Revenue’ is similar. Briefly, that appeal 
raised the question whether expenditure laid out, over a period of five years, 
for carrying out a timber survey on properties over which the taxpayer had 
cutting rights, and for the preparation of a forest management plan, could 
be deducted in computing the taxpayer’s income from the business of logging 
and producing pulp and paper. The forest management plan was required 
by provincial law and involved extensive aerial surveys and ground timber 
cruises, together with the preparation of elaborate prints and maps, and was 
in addition to the normal timber cruises required for ordinary timber man- 
agement. Again a prominent accountant testified that these outlays would 
on accepted accounting principles be charged to operating expense and gave 
as his opinion that no portion of them should be “capitalized” since they 
created no capital assets and did not enhance in value any capital asset of 
the company. Again the court found statutory authority for disallowing the 
expenditure, notwithstanding accepted accounting principles to the contrary, 
in the requirement that deductible expenditures must be made for the pur- 
pose of producing income and the requirement that capital expenditures 
were not deductible. The least that can be said about this decision, from the 
point of view of law, was that it was borderline.” The important feature of 
the decision, for our present purposes, was that the outcome of the litigation 
was not determined by the accounting evidence. Again, in Arrco Playing 
Card Company (Canada) Ltd. v. Minister of National Revenue,* it was 
held by the Exchequer Court that expenditure in lawyers’ fees and dis- 
bursements to procure a favourable modification in the customs tariff affect- 
ing materials imported by the appellant for further manufacture in Canada 
was capital expenditure, despite the evidence of prominent accountants, one 
of whom testified that, by ordinary principles of commercial and trading 
practice, the expenditure was deductible in the year of expenditure and that, 
as an auditor, he would oppose setting up the advantage gained as a capital 
asset of the company. 


7(1957) 57 D.T.C. 1208. 

8It is possible, in law, to presume to disagree with the court’s judgment on the issues 
whether the expenditures in question were made for the purpose of producing income, 
and, if so, whether they were assumed under the licensing agreements by which the tax- 
payer acquired its timber rights, or were necessitated by a legislative change in the busi- 
ness conditions of the Ontario forestry industry. One might also take exception to some 
of the court’s reasoning in support of the judgment, notably the emphasis on the uses 
to which the costly information was being applied by the provincial government, the 
misconceived distinction between expenditure made as owner and expenditure as operator 
or trader, and the importance attributed to the intent of a provincial legislature uncon- 
nected with matters of Dominion income tax. The author’s criticisms of similar tendencies 
in Canadian tax law may be found in F. E. La Brie, The Meaning of Income in the Law 
of Income Tax (Toronto, 1953), at pp. 293 ff. Note also the discussion contained in the 
judgment of Upjohn J. in London Investment v. Mortgage Company, [1956] 2 All E.R. 
613. Yet, in the instant case, the fact that the expenditures were made once and for all 
and were large by comparison with the cruising and surveying expenses normally required 
for that class of business does give the court’s decision some air of reality. 


9(1957) 57 D.T.C. 1227. 
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This series of cases does not show that accounting principles are irrelevant 
in the determination of deductible expenditure, and, in particular, in the 
distinction between income and capital expenditure. On the contrary it has 
been repeatedly laid down by the learned president of the Exchequer Court 
that the matter is to be determined according to ordinary business and 
accounting principles, for which view reference may be had to the recent 
decision in The Royal Trust Company v. Minister of National Revenue,'° 
where there seems to have been no doubt in his lordship’s mind that the admis- 
sion fees and annual dues laid out for the membership of company officers 
in various social clubs was, according to ordinary accounting principles, a 
deductible expenditure in computing the annual income of a trust company. 
The court also considered the evidence of a prominent accountant “for what 
it is worth” that “the deduction of the amount of the payments made by the 
appellant was a proper and necessary one for the ascertainment of its true 
profits and gains,” to support the finding that the payment was made in 
accordance with principles of good business practice for trust companies and 
was therefore not disallowed by section 12(1) (a) of the Income Tax Act 
as not having been made for the purpose of producing income. In Daley v. 
Minister of National Revenue,’ the learned president, in deciding against 
excluding the appellant, a barrister and solicitor, from tax on the fee paid 
by him to secure admission to a provincial bar, observed: “‘It is inconceivable 
that any accountant or professional or business man could reasonably con- 
sider that the fee of $1500 which the appellant paid for his call and admis- 
sion could properly offset against his receipts for the first year of practice. 
There is an implied admission of this in the fact that the appellant claims a 
deduction of $500. But if $1500 is not deductible, how can $500 be deduct- 
ible? And why should the deduction be spread over only three years? And 
if three years is too short a period over how long a period should the de- 
duction be spread? The fee was not paid for any year or number of years.”’” 
It should be realized, in examining these cases on deductions, that the 
acceptance of accounting principles as the test in applying these distinctions 
does not mean that the matter should be governed by the opinions of quali- 
fied accountants. Accounting standards, like all standards, must be applied 
within the limits of the purpose for which they are being used. Accounting 
standards may form the basis for distinguishing capital and revenue expendi- 
tures, but only within the meaning evolved for these concepts. This meaning 
is the product of case law that has been evolved in the process of examining 
such familiar accounting terms as “capital,” “income,” “reserves,” and so 
on, in the light of the purpose (that is, universal, annual taxation) for which 
the legislature has used them. What must be grasped is that words have no 
inherent meaning, and that this principle applies to accounting terminology, 


” 


10(1957) 57 D.T.C. 1055. 
11(1950) 50 D.T.C. 877. 
12] bid., 880. 
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despite its long and studied use by accountants. An accountant’s statement 
of what accountants agree to be the meaning of such a word as “capital” 
or “income’”’ is useless to a court of law; his testimony as to what accountants 
agree to be a good meaning of that word for purposes of the tax provision 
wherein it appears is useful, yet unusual, “expert evidence” for the tribunal 
whose expert duty it is to decide that question;* his “testimony” that he 
believes that meaning to be a good one for the purpose, supported by a full 
account of the reasons and factual considerations supporting that belief, 
is excellent pleading. Our fear, based on what is revealed by some of the 
judgments, is that accounting testimony of all three types is being proferred 
and accepted before Canadian courts as a substitute for proper, helpful 
pleading and judicious deciding by officers of the court and judges, who are 
regarded as having the necessary discipline training, traditions, and breadth 
of understanding for the proper fulfilment of these important functions. 

There have been some recent Canadian cases dealing with the measure- 
ment and apportionment of income from year to year. These cases are 
especially revealing of the accountant’s newly assumed role because the 
alternatives they have raised are relatively new to Canadian law and are not 
covered by binding precedent. Also, questions of income measurement and 
apportionment often arise in business management, where the accounting 
profession has rendered service and developed methods for satisfactory solu- 
tions. Accordingly, it is not surprising that the legal forums should seek 
information regarding these techniques. 

Noteworthy among these cases is Ken Steeves Sales Limited v. Minister of 
National Revenue.** The appellant, engaged in the retail business of selling 
hearing aids, sought to compute its income for income tax purposes on what 
was described as the “cash receipts and expenditure’ method. A qualified 
accountant of long experience was called as an expert witness and explained 
this method. On the revenue side, only cash actually received was taken 
into account, all accounts and notes receivable being excluded, but on the 
expenditure side both disbursements paid and accounts payable were in- 
cluded. This method was stated by the witness to be in his opinion a proper 
one to determine the actual profit of a trader, though he did not testify that 
it was one that was in accordance with generally accepted accounting prac- 
tice in Canada. The witness gave reasons for his opinion. The method was 
described as useful to a small company with small capital that was just com- 
mencing business because it enabled it to postpone payment of income tax 
on accounts receivable at the end of its first year, when it had little cash on 
hand, until the following year when those receivables would be received. 


18This thought may be what Thorson P. had in mind when he warned, in Minister 
of National Revenue v. Publishers Guild of Canada Limited (1957), 57 D.T.C. 1017, 
at p. 1026, “But the Court must not abdicate to accountants the function of determining 
the income tax liability of a taxpayer. That must be decided by the Court in conformity 
with the governing income tax law.” 

14(1955) 55 D.T.C. 1044. 
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Another advantage to traders was that it avoided the difficulty of reaching 
agreement with the income tax authorities as to what amount, if any, should 
be allowed as a reserve for bad debts receivable. This evidence was tendered 
and accepted on the submission of appellant’s counsel that the Income Tax 
Act does not specify any particular method of computing income and that 
therefore a taxpayer might adopt any method that accurately reflected his 
“true income.” It cannot be denied that the accountant witness gave valid 
business reasons in favour of the “cash receipts and expenditure” method. 
Yet that method was rejected by Cameron J., who relied on English decisions 
saying that accounts receivable were properly taxable, and on the fact that 
the Income Tax Act made express provision for the exclusion from tax of 
bad and doubtful accounts receivable. He decided that the method advo- 
cated did not “accurately reflect the true profit or gain of the trader,” and 
that the exclusion from income of accounts and notes receivable “would give 
a completely inaccurate and incomplete picture of the year’s operations.” 
His reasoning leaves some doubt as to whether his conclusion might not have 
been different if there had been proof of general acceptance of that method 
by accountants in Canada. He says, after stating his conclusion that the 
method advocated was not permissible under the Act: 


I say that because of the fact that it excludes as an item of income all receiv- 
ables, which in my opinion form a necessary part of any trader’s profit and loss 
statement. Such a method is incomplete and misleading and one which fails 
entirely to show the true state of a taxpayer’s position or to reflect his true 
profit or loss. There is no evidence whatever that it is according to generally 
accepted accounting practice in Canada—and Mr. Lorenzen admitted that it 
was not. Moreover, he said that had he been the company’s auditor, he would 
not have given the usual auditor’s certificate which is attached to corporate 
returns without a special statement to indicate that it was based on the “Cash 
Receipts and Expenditure” method. Its use in many cases would show a loss 
when in reality there was a profit. It brings in nothing on the receipts side to 
balance outgoing inventory which has not been paid for in full.'® 


His lordship’s reference to “true profit and gain” and “accurate” compu- 
tation of profit is significant and again points to an assumption that income, 
or profit, is capable of measurement without reference to the purpose for 
which measurement is being made. 

The case of Sinnott News Company Limited v. Minister of National 
Revenue" also raised the question of income measurement and its allocation 
between taxation years. The taxpayer, a wholesale distributor, delivered 
magazines to retailers on terms whereby any magazines not sold by the 
retailers could be returned within a specified period. The retailers were sent 
weekly accounts in which they were charged with the magazines supplied to 
them and credited with those that had been returned, the balance being due 
and payable immediately, The taxpayer sought to deduct from its accounts 


15 bid., 1050. 
16(1952) 52 D.T.C. 1189 (Ex. Ct.), 56 D.T.C. 1047 (S.C. Can.). 
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receivable a reserve account representing a fairly accurate estimate, based on 
past experience, of the amount of its profit on the magazines that would 
likely be returned after the close of the taxation year. The issue raised and 
argued in the case was whether the taxpayer had sold the magazines de- 
livered to the retailers. On this question an expert accountant was exam- 
ined by the Minister with a view to showing that, according to established 
accounting practice, the taxpayer’s accounts were consistent only with there 
having been a sale because, for example, magazines in the hands of retailers 
were not kept in the taxpayer’s inventory and their price was shown as an 
account receivable.’ In the Exchequer Court, Mr. Justice Cameron held 
that there had been a sale of the magazines upon their delivery and that the 
full amount of the accounts receivable from those sales must be brought into 
revenue account. The question then arose, whether the taxpayer might claim 
to exclude from accounts receivable for year 1 a portion of those accounts, 
ascertainable with fair accuracy, that would doubtless cease to be receivable 
in year 2; and whether the taxpayer might add to its inventory account 
(thereby including in its income) for year | its cost of magazines that would 
with equal certainty be returned to inventory in year 2. On this question no 
expert accounting testimony was offered. In essence, the problem was 
whether the cost of having the magazines returned properly belonged to the 
year of their sale or to the year of their return, or whether the taxpayer’s tax 
should fluctuate with the volume of sales or with the volume of final sales. 
Expressed legally, in terms of the Income War Tax Act, the question was 
whether the taxpayer’s use of the reserve method of setting off this cost 
against the year of sale was prevented by the Income Tax Act provision 
against deducting reserves in computing the balance of profits and gains. 
Cameron J. held that income arose in the year of sale and that deduction of 
the estimated amount of profit which the appellant might lose in the next 
year would transfer earned income to a reserve or contingent account con- 
trary to the terms of the Act.'* We can only speculate as to what accounting 
testimony might have been advanced against this result. There is evidence 
of widespread agreement among Canadian accountants that a reserve, or 
adjustment, to offset an item of deferred revenue is not a “reserve” and that 
the amount here in dispute was deferred revenue.’® There might also have 
been evidence that the outstanding obligation to purchase back the tendered 
magazines warranted the valuation of the amounts receivable for them at 
only the cost of their merchandise content to the taxpayer; or that the obli- 
gation to purchase back the magazines precluded the profit on their sale 


17See the Appeal Case in the Supreme Court of Canada, the evidence of witness 
Brennan, pp. 140 ff. 

18The Income War Tax Act provided (s.6(1)(d)): “In computing the amount of the 
profits or gains to be assessed, a deduction shall not be allowed in respect of amounts 
transferred or credited to a reserve, contingent account or sinking fund, except such 
amount for bad debts as the Minister may allow. . . .” 

19See the Institute of Chartered Accountants of Canada, Research Bulletin No. 9 


(1953), “The Use of the Term ‘Reserve’ and Accounting for Reserves,” reproduced, 62 
Canadian Chartered Accountant 126. 
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from being regarded as an earned profit. Doubtless other good reasons might 
have been advanced in support of an expert opinion that the Exchequer 
Court’s decision did not result in the ascertainment of “true income.” Yet 
the fundamental legal question would have remained, at what point do the 
limitations and contingencies that attach to the disposition and enjoyment 
of a taxpayer’s gain reach such an order and magnitude as to bring it without 
the legislative and judicial concept of income, employed as a basis for 
taxation?” 

The case of Minister of National Revenue v. Publishers Guild of Canada 
Limited™ shows points of comparison and contrast with both the Steeves 
Case and the Sinnott News Case. The facts were as follows: The taxpayer’s 
business was selling books and magazines through door-to-door canvassers 
in combination offers of books and magazine subscriptions. Typical of its 
transactions was a combination offer which, for $29.90, gave the purchaser 
three books and subscriptions to three magazines. The customer paid $3.00 
to the canvasser on signing the order, $2.90 plus delivery charges when the 
books were delivered to him, and a balance of $24.00 in weekly instalments 
of $1.00 per week. The cost of the books to the taxpayer was $5.50 and of 
the magazines about $2.50, giving a total cost of $8.00 to the merchandise 
content of each sale. This left a profit on merchandise of $21.90. The full 
cost of the merchandise content of each sale was laid out by the company 
before any of the $24.00 payable in instalments was received by it. The 
direct selling cost in commissions was high, amounting to $10.30 for each 
sale of $29.90, which reduced the gross profit to $11.60. There were also 
further expenditures in the form of handling and shipping costs and general 
overhead and office expenses. The cost of collecting overdue accounts was 
very heavy, comprising an estimated 80 per cent of the taxpayer’s total office 
expenses. When the taxpayer was unable to collect difficult accounts it placed 
them in the hands of a collection agency which charged 50 per cent of its 
collections for that service. These accounts receivable were unsecured and 
the evidence showed that they had a discount value or security value little 
greater, if any, than the cost of the merchandise that had gone into the sales 


20On further appeal to the Supreme Court of Canada (56 D.T.C. 1047) this decision 
was reversed. The majority of the court (Locke, Cartwright and Fauteux J.) found that 
the nsagazines had been delivered on a “sale or return” basis and that, contrary to the 
opinion of the trial judge, the circumstances did not show that the appellant had treated 
them as outright sales in which the magazines belonged to the retailers. The retailers, 
not having exercised their options to purchase, were not bound by the contracts to pay 
for the magazines but might return them. Accordingly, it was ordered that the total 
amount of these alleged sales of magazines that had not been returned should be excluded 
from the total of sales for the year. Also, the total purchase price of these goods and the 
reserve claimed by the appellant were to be excluded as deductions. Obviously, the result 
was the same as that reached under the appellant’s method. Kellock J. also reached that 
result by a different line of reasoning. He regarded the sales as subject to a condition sub- 
sequent, return of the magazines, whereupon ownership re-vested in the appellant. In 
his view the taxpayer might, instead of a reserve, deduct the estimated sales value of the 
future returns, subject to adjustment when the returns were actually made. Kerwin C.J. 
dissented, for the reasons given by Cameron J. in the Exchequer Court. 

21(1957) 57 D.T.C. 1017. 
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that they represented. There was conclusive evidence that the accounts were 
poor paying accounts and that the books sold, though owned by the taxpayer 
until fully paid for, were not worth repossessing and were not in fact re- 
possessed. Also, the taxpayer’s collections were due to its intensive collection 
efforts. The case, like the Sinnott News Case, arose under the Income War 
Tax Act, in force in Canada before 1949. 

In these circumstances it would appear to have been arguable that a 
proper computation of the taxpayer’s income according to the accrual 
method would require at least three adjustments: 

1. The fact that the accounts receivable were not due until considerable 
time after the taxation year had ended, together with the fact that they bore 
no interest, might require that an adjustment be made to compensate for the 
unearned interest element in the face value of each account receivable. This 
situation might have been met by including the accounts receivable at their 
discounted face value, rather than at their face value.** Also, the view ex- 
pressed by President Thorson in that case, that the Income War Tax Act 
required that income must be received either in money, or in money’s worth, 
would have lent support to argument in favour of setting up such a “reserve” 
for this unearned income, despite the apparent prohibition against all re- 
serves other than for bad debts in section 6(1)(d) of the Act.” 

2. It might be necessary to set up a reserve for bad and doubtful debts, 
which the circumstances of this case would require to be larger than the 15 
per cent reserve that the Minister of National Revenue in his discretion had 
allowed in that regard. The question whether, in the circumstances, the 
Minister was empowered to exercise discretion to such an extent would 
have raised interesting problems of administrative law and statutory inter- 
pretation. 

3. Some adjustment might be required for the fact that accounts receiv- 
able in the taxation year would give rise to collection expenses in later years 
before receipt of the amount ultimately realizable on them. These costs of 
collection were one reason why the debts had little value on the market or 
as security for loans, Such an adjustment might have appeared in the form 
of a reserve for future collection expenditures. Such an attempt would have 
met with legal difficulties. The prohibition against reserves, interpreted in 
the Sinnott News Case to preclude an adjustment for deferred income, 
would seem clearly to preclude adjustment for an expenditure that was 
obviously not yet accrued. 

However, these problems did not arise. The taxpayer filed its returns on 
what was described by the accounting evidence as the “instalment system of 
accounts.” Some idea of the operation of that system can be gathered from 
a learned president’s summary and illustration as follows: 

*2There is some English authority in support of this practice. See, for example, 
Absalom v. Talbot (1944), 26 T.C. 188 at p. 189 (Viscount Simon L.C.). 


23Sce the judgment of Thorson P. in Trapp v. Minister of National Revenue (1946), 


— 784 at p. 787, and the references to that judgment in the Publishers’ Guild 
ase. 
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The application of the instalment system to the taxpayer’s business was illus- 
trated by reference to a single sale for $29.90 in respect of which only $5.90 had 
been paid in the year, the balance of $24 payable in weekly instalments of $1 
each remaining unpaid. If the gross profit in the sale, if the price was all paid, 
would be 70 per cent of the sale price then all that is taken into income in 
respect of the $5.90 received is 70 per cent of it, namely $4.13. All the payments 
received by the taxpayer in the year are treated in the same way, that is to say, 
only 70 cents of each dollar received is taken into income. This is so whether 
the payment is the initial one of $5.90 or an instalment and whether the sale 
in respect of which it is made was made in the year of the payment or pre- 
viously. Thus, the total of the amounts of the gross profit content of the pay- 
ments received by the taxpayer in the year is taken as the income for the year. 
... Against the income thus computed the taxpayer charges, subject to what I 
shall point out later, its expenses for the year, whether laid out or incurred, 
including commissions on the sales made in the year, handling and shipping 
costs, and general overhead and office expenses including collection costs. 


The statement that only the gross profit content of the payments received by 
the taxpayer is taken into income for the year requires clarification. What is 
meant is that the full amount of each payment is taken into account but there 
is charged against it the cost of the merchandise content proportionate to it. 
Thus, if $8 was the cost of the merchandise content of the $29.90 sale, so that 
the gross profit would, in round figures, be 70 per cent of the sale price, then 
the cost of its merchandise content would, in round figures, be 30 per cent. 
Consequently, 30 per cent of the $5.90 received, or $1.77, is charged against it 
leaving the gross profit content of $4.13 above referred to. There is a similar 
charge against the amount of each payment received of the cost of the mer- 
chandise content proportionate to it. 

It follows, of course, that since the unpaid instalments are not taken into 
account in the year the cost of the merchandise content proportionate to them 
is not charged against the income for the year. Thus, for example, out of the 
$8 cost of the merchandise content of the $29.90 sale there remains $6.23 which, 
although actually paid or incurred, is not charged as an expense against the 
income for the year. It remains really as inventory.** 


His lordship then describes the method of drawing up the taxpayer’s balance 
sheet, whereby unpaid instalments are taken into the taxpayer’s accounts 
receivable at a value equal to the inventory cost of the merchandise content 
proportionate to them. In this way the same result is reached as in the profit 
and loss statement, wherein the cost of the merchandise content, though laid 
out and expended, was not deducted and consequently remained in income. 

At this point it will be observed that the instalment system of accounting 
here used differs from the accrual system only in regard to the time of 
deducting merchandise costs and including the amount of sales. These items 
are brought into account only when payment is made. At that time the 
gross profit content of the payment is taken into income, which amounts to 
bringing into income the full payment and deducting therefrom the cost of 
the merchandise that it represents. In the words of one of the expert ac- 
countant witnesses, quoted with approval by his lordship, “the instalment 


2457 D.T.C. 1017, 1022. 
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system differs from the accrual basis system only in that it excludes from the 
computation of income for the year the unrealized gross profit content of the 
accounts receivable, that is to say, the unrealized gross profit content of the 
instalments remaining unpaid at the end of the year.”’** In brief, this system 
waits until the time of payment to deduct the cost of merchandise and to 
include the sale price thereof as revenue. 

It will also be noted that the problem in this case bore similarity to the 
one raised in the Steeves Case. In both cases it was alleged that revenue did 
not arise at the time of sales but only at the time of payment. The reasons 
for this preference were the same, namely, easier payment of income tax 
and avoidance of difficulty in obtaining a satisfactory ministerial ruling 
on the allowance for bad debts.** But there were other differences,notably 
the absence of interest on outstanding accounts and the insecurity of those 
accounts. The legal question was whether these differences were sufficient 
grounds on which to base a distinction and hold that no revenue, not simply 
less revenue, was realized by the sales. Doubtless there were legal grounds 
for holding that the taxpayer had realized income only to the extent of the 
present value of the accounts receivable. The learned president had earlier 
decided that the Income War Tax Act requirement that income be “ 
ceived” meant that it should be realized in money,”* which could be reason- 
ably interpreted as including money’s worth. 

There was also much in common between the instant case and the Sinnott 
News Case in regard to the question whether the cost of collecting the out- 
standing accounts was properly attributable to year 1 when the sales were 
made, or to later years when the collections took place and those costs were 
met. The Sinnott News Case questioned the legality of using the reserve 
technique to deduct the predictable cost of meeting an obligation, incurred 
in the year of sale, to buy back magazines for more than their worth to the 
taxpayer in year 2. The present case raised the question of deducting, admit- 
tedly through a different accounting technique, the amount of future un- 
ascertained costs. The learned president, without proceeding to distinguish 
earlier cases,”* appears to have regarded the need for future collection effort 
and the contingency that such effort would not succeed as weighing further 


25] bid., 1023. Notwithstanding the undoubted impartiality of the expert witness it will 
be noted that his repeated reference to “unrealized” gross profit begged the question 
before the court. His description is just as accurate with the word “unrealized” omitted 
throughout. 

26Thorson P. observes, ibid. at p. 1028, “There was certainly no existing profit out of 
which it could pay income tax if it were called upon to do so and it ought not to be 
required to borrow money to pay income tax on what was at the time only an anticipated 
profit realizable in the future only to the extent of the success that might attend the 
taxpayer’s efforts to collect the unpaid instalments.” The obvious avoidance of the 

roblem of doubtful debts reserve does not appear to have been stressed. A deduction 
rom accounts receivable of actual bad debts was, of course, necessary in order for the 
taxpayer to claim the deduction of their merchandise content. See the explanation of 
Thorson P. ibid. at p. 1023. 

27See Trapp v. inister of National Revenue (1946), 2 D.T.C. 784. 

28Conside: also Robertson Ltd. v. Minister of National Revenue (1944), 2 D.T.C. 655 
(Ex. Ct.) in this connection. 
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against the accrual of revenue. “The real fact,” he says, “is that the taxpayer 
is engaged in two activities; it sells books and magazine subscriptions at a 
price which has taken into account the risky factors of such a business and it 
runs an intensively organized collection office. Its profit on the sale of its 
merchandise is contingent on the success of its collection efforts. Without 
such success there would not be any profit from the sale of the merchandise.””® 
In short, the instalment system of accounting, involving a shift in the 
accrual of income from the time of sale to the time of payment, avoided the 
problems that normally confront the accrual basis taxpayer. In accepting 
it the court considered a number of factors distinguishing the taxpayer’s 
business from other businesses and showing why its tax should vary with 
its collections rather than with its sales. But the judgment’s main emphasis 
was placed on the expert opinion and supporting reasons of the accountant 
witness. The learned president, after pointing out that the accountant ex- 
pert’s opinions could not be weakened by vigorous and exhaustive cross- 
examination by counsel for the Minister and that the latter called no 
accountant witnesses, concluded that the instalment system of accounting 
“more nearly accurately” computed the taxpayer’s income than the system 
advocated by the Minister and that there was no express or implied pro- 
hibition in the Act against its use. We may therefore regard this case as 
having adopted the principle that if the terms of selling are extreme enough 
and the difficulties and costs of collection accordingly great enough, a point 
may be reached where no taxable profit arises from sales. His lordship has 
pointed out, in this regard, that “it is important to take a realistic view of 
the facts rather than the arbitrary one taken by the Department.”*° 
Another case that merits close examination in estimating the role of ac- 
countants is Anaconda American Brass Limited v. Minister of National 
Revenue*™ which also concerned the interpretation of the Income War Tax 
Act. The taxpayer was an incorporated company that carried on the busi- 
ness of manufacturing copper and copper alloys, using large quantities of 
copper and zinc metals which it purchased from Canadian refineries. The 
selling price of its products was based on the replacement cost of their metal 
content, plus a processing charge to cover all its other expenses of production 
and an allowance for profit. About 60 per cent of the proceeds from sales 
represented inventory replacement cost. The taxpayer also carried out a 
policy of matching closely the quantity of metals purchased and added to its 
inventory with the quantity removed from its inventory on sale of its pro- 


2957 D.T.C. 1029. 

30Without seeking to challenge the validity of his lordship’s total emphasis on col- 
lections, one can only wonder, from the standpoint of economics, at this degree of unim- 
portance of sales in relation to the taxpayer's income when, in fact, sales commissions 
totalling $10.30 were paid on every sale of $29.90, not to mention handling and shipping 
costs, and when this amount far exceeded all general office and overhead expenses, includ- 
ing the great losses and expenses of collections. It — appear that this money was 
being spent in setting up a flourishing collection busine: 

31(1952) 52 D.T.C. fot (Ex. Ct), (1954) 54 DTC. 1179 (S.C. Can.). 
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ducts. Its raw materials were used in no particular order, these materials 
being added to and taken from storage at random and according to daily 
convenience. The rate of inventory turnover was relatively slow, having 
been estimated at three or four times a year. A large inventory, sufficient to 
carry production three or four months, had constantly to be kept on hand. 

The taxpayer claimed the right to value its inventory according to the 
last-in-first-out, or “‘lifo,’ method. This valuation was based on an assump- 
tion that the last item purchased and brought into inventory was the first 
item used out of that inventory. The Minister insisted that inventory should 
be valued according to an equal assumption that the flow of inventory was 
first-in-first-out, or “fifo,” whereby inventory was assumed to have been 
used in the order in which it was purchased. The lifo method held forth the 
obvious tax advantage to the taxpayer that, in times of rising raw materials 
prices such as had recently been experienced, the higher priced materials last 
purchased were assumed to have been used, thereby reflecting a higher 
materials cost for the taxation period and a lower income than would have 
been reflected under the fifo assumption put forth by the Minister. Con- 
versely, in periods of lowering costs the lifo assumption would show cor- 
respondingly more income. The total income over an extended period of 
price fluctuations would be the same under either assumption. The distribu- 
tion of that income was evener under the lifo system. 

Counsel for both sides offered the evidence of expert accountant witnesses 
on the issue which was, in the language of the president of the Exchequer 
Court, “whether the lifo method of accounting correctly reflects the appel- 
lant’s net taxable income.” These witnesses provided the court with an 
admirable and informative description of the lifo method, covering its 
origins, its history, its results and implications, together with criticisms of it. 
But they were allowed to go further. United States accountants testified, in 
relation to the taxpayer’s business situation, that the lifo method was gener- 
ally accepted by accountants in the United States and Canadian accountants 
stated it to be generally accepted by accountants in Canada, while members 
of both groups expressed the opinion that the lifo method was the “proper” 
method to use and “most nearly accurately” reflected the taxpayer’s periodic 
income. Also, they gave reasons for that opinion, some of which appeared 
to weigh with the court and were noted. 

1. In tracing the origins of the lifo system in the United States, some stress 
was laid on the fact that accounting, as a dynamic profession, had changed 
its methods to meet new needs, and that accountants were no longer con- 
cerned primarily with the annual balance sheet—an item of particular 
interest to lending bankers—but were now concerned with the income posi- 
tion of a business as a going concern. This evidence did at least admit that 
the correct method of accounting varied with the purpose for which it was to 
be used, and it might well have raised the question truly in issue—whether 
lifo was a suitable method of computing income for income tax purposes. 
The historical fact that lifo did not originate for tax accounting purposes 
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was even stressed. As this evidence unfolds, in the course of the court’s judg- 
ment, it appears that lifo was adopted primarily with a view to estimating 
the dividend-paying position of corporations in such a way as to prevent 
over-payment and over-fluctuation in payment of dividends and with a 
view to shielding the corporation management from attack as being over- 
conservative in showing profits and over-reluctant in declaring dividends. 
The interests thereby protected can be seen quite clearly to depart from the 
question of maintaining a fair tax contribution between different classes of 
businesses. One of the United States witnesses traced the history of the 
acceptance of lifo for tax purposes in the United States, first by the account- 
ants, later by the tax administration and finally, subject to certain conditions 
regulating its use, by the legislature. He also testified that in his opinion (by 
which the court was admittedly impressed) the United States Commissioner 
of Internal Revenue could have allowed the lifo method without any legis- 
lative action on the part of Congress in view of his broad power to deter- 
mine what accounting method fairly reflected the taxpayer’s income. 

2. Lifo was supported for the reasons that it gave a truer matching of the 
revenues with related costs; that it reflected the way in which the appellant 
actually carried on its business (that is to say, by basing selling price on 
current inventory cost) ; that it was consistent with the modern approach to 
a balance sheet, which regards closing inventory not as an asset that may be 
liquidated but as a residue of unabsorbed costs. This evidence might have 
raised a number of questions that appear to have remained unargued. 
Basically, the taxpayer was attempting to establish that, for tax purposes, 
inventory valuation should be carried out only with a view to ascertaining 
inventory costs and appropriately matching those costs against revenues. 
There might have been some difficulty in reconciling that point of view 
regarding the purpose of inventory valuation with the accepted Canadian 
tax practice of valuing inventory at the lower of cost or market value, since 
market value obviously has no relation to cost as an element in the ascer- 
tainment of “true income.” 

3. The witnesses emphasized that the inventory profits shown under the 
fifo system in a period of rising prices were unrealistic and untrue because 
they had not been realized and could not be realized without liquidating the 
business, a result that was inconsistent with measuring the income of a going 
concern. Inventory, in other words, should be treated as a permanent capital 
asset of the business, and the fluctuations in its value be not allowed to affect 
the computation of taxable income. Apart from the consideration already 
mentioned above, that the taxation of unrealized inventory gains may be 
implicit in the exemption from tax of unrealized inventory losses, it is rele- 
vant to this contention that, as the law then stood, unrealized inventory 
profits could not even be realized on liquidation of the business, their real- 
ization then being classed as capital gain. If inventory profits were to be 
taxed at all in Canada they had to be taxed while the business remained 
a going concern. 
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4. Comparisons were made during testimony between the appellant’s 
business, to which lifo was said to be suited, and other businesses where 
accountants would consider fifo, or some other valuation method, to be 
proper for computing “true income.” Examples of business suited to fifo 
were, the liquor industry in which the price of the product sold is dependent 
on the price of grain bought years previously, or an ordinary retail business 
where the selling price of stock depends on the price at which it was origi- 
nally purchased; whereas an “average cost” method of valuation was said to 
suit the tobacco industry. What was not stressed in testimony, and hence in 
the judgment delivered, was why taxpayers from among these businesses 
should be treated differently in regard to the taxation of unrealized inventory 
profits. A partial answer was revealed for those limited types of industries 
buying inventory on an established exchange by a suggestion that they might 
engage in hedging transactions, thereby incurring market losses and gains 
to offset unrealized inventory gains and losses. Income would accordingly 
be uninfluenced by inventory gains and losses, as was done under the lifo 
method of inventory valuation. But taxwise, a system of offsetting theoretical 
inventory profits and losses does not seem equal to one of ignoring them 
completely. 

The learned president of the Exchequer Court, after giving careful con- 
sideration to the opinions of accountant experts on both sides, concluded that 
the evidence in support of the appropriateness of lifo in the circumstances 
of the taxpayer’s business was overwhelming and found that that method 
correctly reflected the taxpayer’s net income. Thus, apparently without 
recognizing a need for giving further reasons, did the Exchequer Court 
decide the important question of law that inventory profits, as distinct from 
operating profits, were not taxable in certain circumstances. 

In the Supreme Court of Canada this decision was affirmed by the major- 
ity for the accounting reasons endorsed by the Exchequer Court, namely, 
that the last-in-first-out method of inventory accounting determined what 
was a true income with greater accuracy than any other method that it was 
practical to apply. In the judgment of Estey J., one of the dissenting justices, 
we find recognition of the fact that differences might exist between the legal 
and accounting approaches to income. He says: 

There is no necessary conflict between a system that computes profits for divi- 
dend purposes and one that computes profits for taxation purposes, but, of 
course, there may be. . . . The income tax law is concerned with commercial 
and industrial operations within the taxation period and with the computation 
of profits upon operations carried on in an exchange or market sense during 
that period. Therefore, an accounting system which tends to minimize fluctu- 
ations in price in business losses and gains and, therefore, provides a more even 
accounting history for dividend and other purposes, may possess the greatest 


merit from a corporate point of view, but it does not follow that the Minister 
must, for taxation purposes, accept that method.** 


3254 D.T. C. 1185. 
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His lordship then proceeds to cite from English cases suggesting that the 
legal meaning of profits for income tax purposes coincides with the funda- 
mental conception of profits as that term is commonly understood by men, 
by which it implies a comparison between the state of a business at two 
specified dates usually separated by an interval of a year. He then expresses 
the view that income tax acts contemplate the use of current commercial 
trading or market values in the computation of profits; and he shows that 
he was influenced in that opinion by the fact that under the lifo system it 
was possible for inventory valuation to become greatly out of date with 
market prices, the inventory on hand being theoretically the inventory that 
existed when the business first commenced, provided that at no time had the 
inventory become completely exhausted. Also, like Kerwin C.J., who also 
dissented, his lordship pointed out that the acceptance of lifo in the United 
States had been brought about by legislation and had been made subject to 
a number of specified conditions which the legislature there thought appro- 
priate to its use for income tax purposes. Thus ended the Anaconda Case 
as far as Canadian courts were concerned.** 

Upon reviewing these Canadian cases, it seems to the writer that the 
fundamental error in approaching the meaning of income through the 
evidence of accountant experts is that it solicits the opinions of experts on 
lending, dividends, balance sheets and like day-to-day business decisions, 
while minimizing the services of persons who are expert in determining the 
intent and objects of legislation as well as in portraying the implications of 
fairness and unfairness that may arise from adopting a result in a particular 
case. “Income” as used in any income tax act simply represents a tax base. 
Doubtless there are inequalities in Canada’s tax base. One has only to com- 
pare the tax position of a taxpayer who invests $10,000 in the depreciable 
assets of a business with that of a taxpayer who invests a like amount of 
money in his education; or to compare the income tax of the businessman 


38The case was appealed by the Minister to the Judicial Committee of the Privy 
Council which reversed the Canadian courts (55 D.T.C. 1220). Professor Bora Laskin 
has written critically of this appeal having been taken after appeals to the Privy Council 
had already been abolished as of a later date. He expresses the conclusion that, “For the 
government itself to question the final judicial authority of the Supreme Court by an 
appeal to the Privy Council was a disparagement of the court and not atonable by 
arguing that the government was in the position of an ordinary litigant” (Bora Laskin 
in “Case and Comment” (1956), 34 Canadian Bar Review, p. 224, quoted in 4 Canadian 
Tax Journal, p. 131). Professor Laskin, a constitutional lawyer, was doubtless sensitive 
to the fact that Canada had at long last attained judicial sovereignty. He has perhaps 
overlooked that fact that there have been other important triumphs in Canada’s recent 
history. Canadian taxpayers long resented executive or government interference in the 
administration of the Income Tax Act and, after prolonged and forceful organized pro- 
tests, succeeded in having most instances of ministerial discretion removed from the 
statute and replaced with the opportunity for court rulings. Their main argument through- 
out this struggle was that the Revenue should conduct itself as an ordinary litigant in 
those matters. Taxpayer appeals have repeatedly been taken before the Judicial Committee 
and it is doubtful, in the present circumstances of tax administration, that the acts of 
those responsible for government appeals can properly be interpreted as anything more 
than the behaviour of dissatisfied litigants. Hence, we see no disparagement, but simply 
an attention to the taxpayers’ welfare. 
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who has years of profits, followed by years of losses which he can write ahead 
and back, with that of a salaried taxpayer who has years of profitable em- 
ployment interrupted by years of unprofitable search for employment. The 
differences in the tax bases of various classes of taxpayers are in fact so wide 
that it can perhaps be taken for granted that Canadian income taxation is an 
ad hoc affair, dictated by a multitude of considerations, under which the 
meaning of income for one group is entirely unrelated to its meaning for an- 
other. This may indicate that we ought to disregard assertions by the courts in 
older cases that income for income tax purposes is to be construed according 
to its ordinary, accepted meaning. But it does not explain these Canadian 
cases, which have raised the problem of divergencies within the narrower 
confines of business income. That problem should remain one of convincing 
the court that there are differences between businesses that justify, in the 
interest of fairness to all taxpayers, a difference in the method of arriving 
at the tax base. This process of persuasion is one of representation, submis- 
sion, and argument. It involves making comparisons with other cases and 
acknowledging only the differences between taxpayers that merit drawing 
distinctions. Considering this nature of the problem involved, the opinions 
of experts appear presumptuous and disregardful of the judicial function. 
The practice of proving income also represents a degree of abdication by 
the lawyers, whose duty and training it is to examine and present every 
aspect of the problem, as a problem of law, in which existing precedent, if 
any, is respected, principles of a fundamental nature are adhered to, and 
the consequences of the various alternatives are thoroughly explored in the 
light of the object to be attained by the legislation that is under review. 
But it should be stressed that, however inadequate and undesirable it may 
be to permit case presentation by accountants, no responsibility for that 
practice can be placed on the accounting profession, whose members merely 
comply with what lawyers request and judges expect. Also, the alternative here 
recommended, of having these cases argued by lawyers, assumes that the 
lawyers will be fully informed about accounting procedures and therefore 
competent to offer argument that is both reasonable and helpful. 

Naive mention of “true income” or “actual income” in these cases can 
be contrasted with a refreshing and commendable courage often shown in 
the decisions of early cases on the meaning of tax legislation. In Coltness 
Iron Company v. Black** the House of Lords considered the meaning of 
“profit” and “gain” in the English Income Tax Act. The lessees of mineral 
lands argued that they should be allowed, in computing their profits and 
gains from mining iron and coal, a deduction in the form of a capital cost 
allowance because their pits were being continuously exhausted and aban- 
doned. It is doubtful that any claim is more generally accepted than this 
one in modern accounting for dividends and even income tax.*® Yet no 


34(1881) 6 App. Cas. 315. 
35In addition to excluding from taxation the capital cost of depreciable assets, the 
Canadian Income Tax Act allows depletion that bears no relation to the capital cost of 
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accountant witnesses appear to have been called to offer their opinions to 
the judges. The Act was silent on the issue and there was no earlier prece- 
dent, except a decision of a lower court which their lordships overruled in 
deciding against the taxpayer. Lord Blackburn had this to say: 


It has also been . . . argued that it is very unjust to tax at the same rate a 
terminable interest, such as that in a mine, which must at some time be worked 
out, and a fee simple interest, which will endure so long as this world continues 
in its present state. I will not inquire whether this is just or not. There is much 
force in the argument on the other side, that if the interest is terminable, so is 
the tax, and will cease when the interest ceases. But whether just or not, there 
can be no doubt that the same annual charge is imposed upon a terminable 
annuity and on one in perpetuity; and, what seems harder, that the same 
annual charge is imposed upon a professional income, earned by hard labour, 
often extending over many years before any return is got, and, when earned, 
precarious, as depending on the health of the earner.*® 


Whether we agree or disagree with their lordships’ conclusion, we can at 
least see that Lord Blackburn was concerned with the meaning he should 
give to the statute before him. His problem was whether a case had been 
made out for lowering the appellant’s tax contribution. There can be no 
doubt about his conviction that the meaning of profits and gains was an 
important question of law. 

depleting assets. Amounts up to 33 1/3 per cent of the aggregate of profits minus the 
aggregate of losses are allowed to be deducted by operating companies; whereas the 
shareholders of those companies are allowed a further deduction from their dividends 
that ranges from 10 to 25 per cent, depending on the a of the corporation’s 
total income that is, derived from mineral profits. (See The Canadian Income Tax 


Regulations, parts XII and XIII.) 
366 App. Cas. 336. 








NON-MEMBER STATES AND THE SETTLEMENT OF DISPUTES 
IN THE SECURITY COUNCIL 


R. K. Drxrr* 


N international organization for maintaining international peace and 
security is faced with the problem of establishing a proper member- 
ship. The United Nations organization, like other international organiza- 
tions to date, is based on the principle of voluntary membership of states 
fulfilling the conditions laid down in article 4 of the United Nations 
Charter. However, a discretion to admit or reject new members rests in the 
organization. The membership has increased during recent years and now 
numbers eighty-one states. But still there are states that are not members. 
The history of the law of nations is full of instances of the appearance and 
disappearance of states either through peaceful means or through wars and 
revolutions. Revolutions are sometimes not completely successful and give 
rise to two states from one state, at least for the time being, such as recently 
occurred in China. The emergence of new states from colonial territories 
is also common, especially in more modern times. It is therefore likely that 
there will continue to be states that are not members of the United Nations. 
The settlement through the United Nations of disputes involving non- 
member states is a problem of enduring importance and rivals that of 
settling disputes among member states. International peace and security are 
not necessarily achieved through such an organization if member states are 
restrained from engaging war with one another. 

The framers of the United Nations Charter were apparently aware of the 
fact that disputes might arise between non-members and members or other 
non-members. Article 35, paragraph 2, of the Charter seeks to meet this 
situation, as follows: ‘“‘A state which is not a Member of the United Nations 
may bring to the attention of the Security Council or of the General 
Assembly any dispute to which it is a party if it accepts in advance, for the 
purposes of the dispute, the obligations of pacific settlement provided in the 
present Charter.” Thus, a dispute may be brought to the attention of the 
Security Council by a non-member state if, (a) it is a party to the dispute, 
and (5) it accepts in advance for the purposes of the dispute the obligations 
of pacific settlement provided in the Charter. 


I. BRINGING THE DISPUTE BEFORE THE SECURITY CoUNCIL 


(a) The Concept of “State” in Article 35(2) 
The first condition laid down by article 35(2) is that the party bringing 
a dispute to the attention of the Security Council must be a “state.” But 


*LL.M. (Harvard), S.J.D.(Northwestern) ; Teaching Associate, Northwestern University 
Law School, 1956-7. 


246 
Vol. XII, no. 2, 1958 








= ww ~w Ww oF 


~ &% CO CO come 


pae 





NON-MEMBER STATES AND DisPuUTES IN SecuRITY CounciL 247 


what constitutes a state by international law is a very controversial question 
and has produced voluminous literature. The issue is further complicated by 
the fact that the tests laid down by international law may not conform to 
the views of political theorists. In judging of statehood, political thinkers 
tend to have regard to form, while international lawyers are inclined to 
pay more attention to practice. Modern federal constitutions appear to have 
widened the gap between theory and practice. Consider, as examples, the 
federated states of the United States of America, India and the Union of 
Soviet Socialist Republics. According to the constitution of the United 
States of America the residuary power to legislate rests in the state govern- 
ments and, except for foreign affairs and a few other purposes, the states 
are regarded as sovereign. According to the Indian constitution, residuary 
power rests in a fairly strong central government and the division between 
state governments and central government appears to have been established 
for ease of local administration. Neither of these constitutions allows the 
federated states the right to secede. The constitution of the Union of Soviet 
Socialist Republics gives the states not only the right to secede but also to 
conduct foreign relations; and it may be noted that two federated states of 
the Union of Soviet Socialist Republics, namely Byelorussian $.S.R. and 
Ukrainian S.S.R., are members of the United Nations. 

There is the problem of recognizing colonies that have attained autonomy 
for internal matters but, through constitutional limitations, are still partially 
dependent on a foster state. A colony that is seeking to separate from its 
parent state by rebellion may wish to bring the dispute before the Security 
Council. If it cannot avail itself of article 35(2) there is obvious danger 
for international peace and security. History records many instances where 
like conflicts have given rise to great wars. In all situations where a separ- 
ated or partially separated state seeks to bring a dispute before the Security 
Council a question arises regarding the extent that the Security Council’s 
decision to consider the dispute should rest on recognition by member states, 
including the big powers. 

In international law there is the further distinction between de facto and 
de jure governments which raises the question which government of a non- 
member state is entitled to represent that state in bringing the dispute to the 
attention of the Security Council under article 35(2). Sometimes a nation 
may administer part of a territory for a number of years and then disappear 
without being regarded as even a de facto government, as in the case of the 
Confederated States of the United States of America. Again, ought organ- 
ized governments of this nature to be entitled to bring their disputes before 
the Security Council? 

In practice the Security Council has followed a liberal policy regarding 
state recognition. In the Hyderabad question’ India contended that Hydera- 
bad was not a state and had not been a state in the past, as follows: 


1The secretary to the government of the Nizam of Hyderabad and Berar requested, 
on August 21, 1948, that the President of the Security Council bring to the attention 
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. . . | wish to make it clear that in my Government’s view Hyderabad is not 
competent to bring any question before the Security Council; that it is not 
a state; that it is not independent; that never in all its history did it have the 
status of independence; that neither in the remote past nor before August 
1947, nor under any declaration made by the United Kingdom, nor under any 
act passed by the British Parliament, has it acquired the status of independence 
which would entitle it to come in its own right to present a case before the 
Security Council. . . . If, therefore, I deny the competence of any area to 
come before the Security Council on a matter like this, it is because my Gov- 
ernment and I are convinced that if the Articles of the Charter are not 
properly read, appreciated and respected, if opportunity is given to any 
particular area which does not possess the characteristics of a State to lay what 
it considers its grievances before the Security Council, the utility of the United 
Nations will be considerably impaired and great damage will be done to the 
cause of peace itself.” 


In spite of this protest the Security Council entertained the application 
of Hyderabad and proceeded with the case without first taking a decision 
on whether it was or was not a state in the technical sense. In the cases 
concerning the Indonesian question no. 2° and the Taiwan invasion ques- 
tion* the Security Council invited the Republic of Indonesia and the 
People’s Republic of China to take part in the discussion although doubts 
were expressed whether the disputes involved states in the technical sense.* 
Invariably the Security Council has decided for itself the question of 
statehood in applying article 35(2). 


(b) The “Parties” to Disputes in Article 35(2) 

As we have noted, a non-member state may bring to the attention of the 
Security Council a “dispute” to which it is a “party.” But, according to 
article 35(1),® a member state may bring to the attention of the Security 


of the Council a dispute between Hyderabad and India as being likely to endanger the 
maintenance of international peace and security. The complaint charged India with 
intimidation, threats of invasion, economic blockade, violation of frontiers and threat 
to Hyderabad’s independent existence. See United Nations, Security Council Documents, 
Document S/986. 

2United Nations, Security Council Official Records (3rd year, 357th meeting, 1948), 
pp. 18-19 (Mr. Ramaswami Mudaliar). 

3The Indian and Australian governments brought to the attention of the Security 
Council, on July 30, 1947, the situation in Indonesia resulting from the conflict of 
Dutch and Indonesian armed forces. The Indian communication was pursuant to 
article 35(1) of the Charter while the Australian communication alleged a threat to 
the peace under article 39. The Security Council adopted a resolution calling upon 
the parties to cease hostilities and settle their dispute by ae means. The request 
was not obeyed at first, but later, through negotiations between the parties, assisted 
by a Committee of Good Offices convened by the Council, a truce was signed. 

4A cablegram of August 25, 1950, from the government of the People’s Republic of 
China charged that the transfer of the United States’ Seventh Fleet to the strait 
between Taiwan and the Chinese mainland constituted direct armed aggression on 
Chinese territory. The subsequent history of this complaint is discussed infra, part I(d). 

5Discussion of the question of statehood of Indonesia and the Chinese People’s 
Republic may be found infra, part II (a). 

Article 35(1) provides: “Any Member of the United Nations may bring any 
dispute, or any situation of the nature referred to in Article 34, to the attention of 
the Security Council or of the General Assembly.” Article 34, in turn, states that: “The 
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Council any “dispute” or “situation” to which it may or may not be a party. 
Far-reaching consequences may result from this unequal standing of mem- 
ber and non-member states. A non-member state, no matter how directly it 
may be affected by a dispute, cannot, unless it is a party thereto, bring that 
dispute before the Security Council. A member state, although it may not 
be affected by a dispute, may bring it before the Security Council. It may 
be argued that if a non-member state faces a dispute in which its interests 
are directly affected it then becomes a dispute between the non-member 
state and the states in dispute. But the answer is not so simple. Separate 
elements of dispute must surely be necessary to render it a dispute to which 
the third, non-member state is a party. 

There are obvious procedural difficulties in applying article 35(2). 
Suppose that a party requests that the Security Council consider an alleged 
dispute between it and an existing state. How is the question of jurisdiction 
to be resolved? Ought the Security Council first to decide whether the 
complainant is a party to the dispute? If so, upon what evidence should the 
decision be made? It cannot invite the other party to make representations 
until it is satisfied that the case is a dispute and the non-member state 
bringing the dispute is a party to the dispute. This is especially true if the 
other party is a non-member state. The only choice is to decide the matter 
upon the statements of the party complaining of the dispute. Accordingly, 
the statement of the complainant that it is a party to the dispute is likely 
to be taken for granted. Yet this provision seems to give power to the 
Security Council to decide, if it chooses to do so, whether the state is or 
is not a party. In actual practice the Security Council does not appear to 
have entered into independent investigation as to whether the state seeking 
to bring the case is a party to the dispute and has assumed that the state- 
ments in the complaint are true. 


(c) The Distinction between “Dispute” and “Situation” in Article 35(2) 
Another hazard that must be faced by non-member states is the likeli- 
hood that the alleged dispute may be classed as a “situation,” which a 
non-member cannot bring to the attention of the Security Council. The 
Permanent Court of International Justice has defined the term “dispute” 
as follows: “ A dispute is a disagreement on a point of law or fact, a conflict 
of legal views or of interest between two persons.” This definition is not of 
much help. The court was not concerned with the subtle distinction be- 
tween, on the one hand, an actual dispute and, on the other, a situation 
which might lead to international friction or give rise to a dispute. Goodrich 
Security Council may investigate any dispute, or any situation which might lead to 


international friction or give rise to a dispute, in order to determine whether the continu- 
ance of the dispute or situation is likely to endanger the maintenance of international 
» 


and . 
'The Mavromatis Palestine Concession Case (1924), Permanent Court of International 
Justice Publication, series A, no. 2, p. 11. 
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and Hambro have considered this question and distinguish between “dis- 
pute” and “situation” as follows: 


It is . . . possible, logically, to make a distinction between the two terms. A 
dispute can properly be considered as a disagreement or matter at issue between 
two or more states which has reached a stage at which the parties have formu- 
lated claims and counter-claims sufficiently definite to be passed upon by a 
court or other body set up for purposes of pacific settlement. A situation, by 
contrast, is a state of affairs which has not as yet assumed the nature of a 
conflict between parties but which may, though not necessarily, come to have 
that character. A situation may develop into a serious threat to the peace 
without any formulation of claims and counter-claims such as characterizes a 
dispute. The Spanish situation was a case in point.* 


When we examine this attempt at making a distinction between a dispute 
and a situation it does not appear sufficient to solve our problem. The 
learned authors are well aware of the difficulty of making a satisfactory dis- 
tinction and, while they distinguish “logically,” that basis may not be 
helpful in actual practice. On both occasions there are two parties, one 
asserting a fact and the other denying it; and thus there is disagreement, 
whereupon there are always claims and counter-claims. Yet how can one 
determine whether the claims and counter-claims are “sufficiently definite” 
according to the test the authors lay down? The element of “conflict” is 
present in every dispute and is one of the elements of every situation. If, for 
example, state X protests against the unlawful seizure of property by state 
Y, and state Y acknowledges its fault but refuses to pay compensation, it 
may be argued that there is no conflict but only a situation that might lead 
to international friction or give rise to a dispute. On the other hand, while 
there might not be conflict on the first point of fault, there is conflict on 
the second point of obligation to compensate, which will continue so long 
as the obligation is not fulfilled. Professor Kelsen has this to say: 


“Situations” are referred to three times in Chapter VI: in Article 34: a 
“situation which might lead to international friction or give rise to a 
dispute”; in Article 35: any situation of the nature referred to in Article 
34; and in Article 36, paragraph 1: “a situation of like nature”, meaning of 
a nature like the nature of a dispute referred to in Article 33: “the continuance 
of which is likely to endanger the maintenance of international peace and 
security.” Situations of such nature must always imply a possible or actual 
conflict between states, there must be always, at least, two states—directly or 
indirectly—involved in the situation; otherwise no danger to the peace could 
exist, and the “situation” would be a matter of domestic jurisdiction excluding 
any intervention on the part of the Organization. Hence it may be difficult to 
distinguish between “disputes” and other “situations”.® 


Goodrich and Hambro, in the extract quoted, acknowledge that a situation 
may come to have the character of a conflict, though it need not do so. They 


8L. M. Goodrich and E. Hambro, Charter of the United Nations, Commentary and 
Documents (2nd ed., Boston, 1949), p. 249. 
°H. Kelsen, The Law of the United Nations (London, 1951), p. 262. 
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cite the Spanish question” as an example of a situation. But their distinction 
is merely a matter of judging between different points of view of a subject. 
The Spanish question may fall under both the categories of situation and 
dispute or neither of them. No one will deny that there were two parties. 
Spain, as a non-member, did not have the opportunity to speak on its own 
behalf and the case was considered in the Security Council on the repre- 
sentations only of Poland. If Spain could have had the opportunity of 
making a statement, it might have defended its position on several grounds, 
for example, that the complaint concerned a matter of domestic jurisdiction, 
that there was no threat to the peace. In that event the position would have 
been one of dispute, meaning a claim by one state and a denial or counter- 
claim by another. As the matter stood, the Spanish question may be 
regarded as falling in neither category. Only one party asserted the claim; 
while either a dispute or a situation requires there to be two parties. 

Professor Kelsen explains, in regard to the contrasted meaning of the 
two terms: 


It would be correct to speak of “disputes and other situations”, since any 
dispute is a situation whereas not every situation is a dispute. A “dispute” 
exists if one party makes a claim against another party and the other party 
rejects the claim. Not every conflict is a dispute; a state may attack another 
state without any previous dispute. Sometimes the Charter speaks only of 
“situations”, comprising in this term disputes too; thus, in Article 11, para- 
graph 3, or in Article 14.4 


If every dispute is a situation, how may one know and distinguish disputes 
from ordinary situations? Professor Kelsen himself accepts that “the dis- 
tinction between ‘disputes’ and ‘situations’ is highly artificial, and super- 
fluous difficulties may arise when it is doubtful whether the case under 
consideration is a ‘dispute’ or another ‘situation.’ ”* 

The framers of the Charter appear to have been aware of a difference 
between a “dispute” and a “situation” but do not appear to have been 
aware of the practical difficulties that were to arise in the future in classi- 


10The Polish delegate charged in letters to the Security Council (April 8 and 9, 1946) 
that the activities of the Franco government of Spain had caused international friction 
and endangered international peace and security. The Security Council appointed a 
sub-committee of investigation which reported that the Franco government did not 
constitute a threat to the peace within article 39 of the Charter but that it was a potential 
menace to international peace and made recommendations for action to be taken. The 
Security Council took no further action. (United Nations, Security Council Documents, 
Document S/75.) 

'Kelsen, op. cit., p. 360. The provisions referred to are as follows: Article 11(3): 
“The General aanulte may call the attention of the Security Council to situations 
which are likely to endanger international peace and security.” Article 14: “Subject 
to the provisions of Article 12, the General Assembly may recommend measures for 
the peaceful adjustment of any situation, regardless of origin, which it deems likely to 
impair the general welfare or friendly relations among nations, including situations 
resulting from a violation of the provisions of the present Charter setting forth the 
oe and Principles of the United Nations.” 

1“Kelsen, of. cit., p. 431. 
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fying actual cases."* The Report of the rapporteur of the Committee to 


Commission 1 contains the following account of the background of this 
provision : 


A suggestion was made to rule out “adjustment” on the plea that “settle- 


ment” is sufficient, but in case “adjustment” is kept, the word “situations” 
should be added after “disputes.” 


“Settlement” was not found adequate because it implies something final, 
while “adjustment” stands there to make possible solutions of a preparatory 
nature. Such solutions may be found necessary in the course of settlement. 

The word “situations” was added after “disputes” as a more inclusive term 
to match with “adjustment.” 


It was clear in any case of adjustment or settlement of disputes or situations, 


that the solution should be made in conformity with justice and international 
law.1* 


Most “disputes” and “situations” actually considered by the Security 
Council have been brought before it by member states under article 35(1). 
While it is true that the Hyderabad question was brought before the 
Security Council by the secretary to the government of the Nizam of 
Hyderabad and Behar, a non-member, under article 35(2), no question 
arose regarding the distinction between “dispute” and “situation.” India 
simply insisted on the “domestic character of the dispute.””® We may 
illustrate the difficulty of distinguishing disputes and situations by a few 
examples from the cases brought under article 35(1). 

The Iranian question’ was raised by a letter from the head of the 
Iranian delegation to the United Nations General Assembly to the Acting 
Secretary General of the United Nations setting forth the complaint and 
stating: “Accordingly the Iranian delegation to the General Assembly of 
the United Nations, on behalf of the Iranian Government, have the honour 
to request you, in accordance with the terms of Article 35(1) of the 
Charter, to bring the matter to the attention of the Security Council so 
that the Council may investigate the situation and recommend appropriate 
terms of settlement.”’* During discussion of the case, the representative of 
Iran declared that, “the only course for the Iranian Government was to 
bring the dispute to the attention of the Security Council as a situation 
which might lead to international friction.”** The Security Council seemed 
to treat the case as a dispute without making any substantive finding. 

18Goodrich and Hambro, of. cit., p. 271, have acknowledged that “The Council has 


not in practice distinguished clearly between disputes and situations.” 


1#United Nations Commission on International Organization, San Francisco 1945, 
Document 944/1/1/34 (1), p. 9. 


15United Nations, Security Council Official Records (3rd year, 357th meeting, 1948), 


pp. 18 ff. 

16By letter of January 19, 1946, addressed to the Acting Secretary General, the 
Iranian government alleged that the government of the Soviet Union had interfered in 
Iran’s internal affairs and asked that the matter be brought to the attention of the 
Security Council under article 35(1). 


17United Nations, Security Council Documents, Document S/1. 
18United Nations, Security Council Journal (ist year, 4th meeting, 1946), p. 49. 
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In the Syria and Lebanon question” the United Nations delegates of 
both states submitted to the Security Council that the Syrian and Lebanese 
delegations “acting on the instructions of their governments have the 
honour, in accordance with Article 36 of the Charter, to bring ‘this dispute’ 
to the attention of the Security Council.”*° The President of the Security 
Council suggested at its meeting that “it is not necessary at this stage for 
us to decide whether article 32 applies. Syria and Lebanon, no matter 
whether a dispute in the technical sense exists or not, are manifestly States 
whose interests are specially affected by the discussion of the question which 
is now before the Council.”** This suggestion was accepted by the Council, 
which proceeded with the case without deciding whether the case was a 
dispute. Again in the Greek frontier question™ the President of the Council 
declared, “I suggest that the case before us comes within the spirit and 
meaning of Article 32, whether or not it is technically labelled a situation 
or a dispute,”** and the Council avoided making a decision on this point. 

An examination of how and why the distinction between a situation and 
dispute was brought about may cast some light on the practical purpose 
it was intended to serve. It is obvious that it was drawn intentionally. The 
Dumbarton Oaks proposals provided: “Any state, whether member of the 
Organization or not, may bring any such dispute or situation to the atten- 
tion of the General Assembly or of the Security Council.” But “strong 
objection was raised . . . to placing Members and non-Members on an 
equal basis in this respect.” At the fourteenth meeting of committee III/2 
at San Francisco the delegate of France explained the provision excluding a 
non-member from bringing to the attention of the Security Council or the 
General Assembly “situations” or disputes to which the non-member is not 
a party. The report states: 


The reasons for the exclusion were of a highly practical order, If all the 
members of the organization, the Security Council itself, and the Secretary 


19This question was brought before the Security Council by a communication of 
February 4, 1946, from the governments of Syria and Lebanon claiming that the 
continued presence of French and British troops in those countries constituted a viola- 
tion of their sovereignty as states and might cause serious disputes. 

20United Nations Security Council Documents, Document S/5. 

21United Nations, Security Council Journal (ist year, 19th meeting, 1946), p. 266, 
per Mr. Makin, Australia. 

22The Greek government charged (Dec. 3, 1946) Albania, Bulgaria and Yugoslavia 
with giving su guerilla warfare in northern Greece and, invoking articles 34 and 
35(1) wa Charter, ssked fo asked for an investigation. The Security Council set up a commis- 
sion to investigate and report the facts. The commission reported in June, 1947, that 
these countries had supported guerilla warfare, but noted that the internal unrest in 
Greece had been a contributing factor, and recommended that this support be regarded 
as a threat to the peace. No further action was taken by the Security Council. 

28United Nations, Security Council Official Records (ist year, 84th meeting, 1946), 
p. 607, per Mr. Johnson, United States. 

24Dumbarton a Proposals for the Establishmen a General International 
Organization (Oct. 9, 1944), ch. vm, sec. A, cl. 2 ( anand in L. Sohn, Cases on 


World Law (Brooklyn, 1950), p. 1151). 
= rich Charter oo the United Nations, Commentary and Documents, 
p. ; 
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General were unanimously of the opinion that a dispute should not be brought 
before the Security Council, why should a non-member, not a party to the 
dispute, be able to bring it to the attention of that body? The delegate of 
France thought it inadmissible to confer such a right in these circumstances; 
the proper functioning of the organization would be disturbed, and difficulties 
would be placed in the way of the Security Council. The silence of the text in 


this respect had been unanimously approved by the members of the sub- 
committee. 


One additional hypothesis, continued the delegate of France, was deserv- 
ing of mention. This involved the case to which reference had been made in 
the earlier debate, in which a non-member might desire to bring to the atten- 
tion of the Security Council, not a dispute, but a situation likely to create 
friction or endanger the maintenance of international peace and security. On 
the basis of such hypothesis no obligations could be imposed on the non- 
member involved in such a situation, since Article 1 of the text placed 
obligations of peaceful settlement only upon the parties to disputes. Further, 
the term “situations” referred to problems less acute than did the term “dis- 
putes.” If a situation developed into a dispute, then a non-member which was 
a party to the dispute which had previously been no more than a situation 
could bring it to the attention of the Security Council.”® 


The report further informs us that the delegate of the Union of South 
Africa later expressed his satisfaction with the altered text. 

It is clear that from a practical standpoint this provision does not operate 
as intended by those who adopted it. Where a non-member state brings a 
dispute involving another state before the Security Council under article 
35(2), that other state, whether a member or not, is free to allege that 
the matter complained of is not a dispute, but a situation. The Security 
Council is free to decide this issue without being bound by the opinion of 
either party.” 

A member state, when acting within article 35(1) in bringing to atten- 
tion any dispute or situation which might lead to international friction or 
give rise to a dispute, will proceed by addressing a communication to the 
Secretary General or the President of the Security Council. The provisional 
rules of procedure of the Security Council provide that the Secretary Gen- 
eral shall immediately bring all such communications from states to the 
attention of all representatives on the Security Council.” Once the matter 
has been brought to the attention of the members of the Council, it is 
included on the provisional agenda prepared for the next meeting by the 
Secretary General and approved by the President of the Council.” Although 


26United Nations Conference on International Organization, San Francisco 1945, 
Document 1029, III/2/33, p. 2. 

27See the discussion in the Security Council on February 14, 1946, particularly the 
statement by the Egyptian delegate (Mr. Riaz), United Nations, Security Council 
Journal (1st year, 19th meeting), pp. 265 ff. 

28Provisional Rules of Procedure of the Security Council, United Nations Security 
Council Documents, Document S/96/Rev. 4. 

297Tbid., rule 7: “The provisional agenda for each meeting of the Security Council 
shall be drawn up by the Secretary-General and approved by the President of the 
Security Council. Only items which have been brought to the attention of the repre- 
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t | ~~ discretion rests with the Secretary General it would surely be exceptional 
‘ | for him to omit an item thus formally brought to the attention of members 
:: of the Security Council. It may be assumed that the item will be included 
Ps on the provisional agenda, particularly when it was stated by the sponsoring 
n governments at San Francisco that “No individual member of the Council 
» can alone prevent consideration and discussion by the Council of a dispute 
. or situation brought to its attention under paragraph 2, section A, Chapter 


being heard by the Council.”*° 


_ | VIII. Nor can parties to such dispute be prevented by these means from 
If a non-member state brings a situation before the Council, alleging it to 


n be a dispute, its communication is also likely to be placed on the provisional 
4 agenda and discussed because the decision to adopt the agenda is a proced- 
r. ural matter. The whim or prejudice of a permanent Council member can- 
;- not, through use of the veto, prevent its being placed on the agenda if it 
AS obtains the required seven supporting votes. This advantage is considerable 
n in the present day of power politics between permanent members in which 
the favour of one invites the disfavour of another. In practice, it seems, the 

h Security Council has “followed the policy of according the fullest and 
| freest opportunity for statements to be made at this stage of the proceedings 

te with a view to elucidating the nature of the matter before it.’’** Also, as 
a happened in the Jranian question, noted earlier, discussion of the substance 
le of the complaint is difficult to avoid at this stage.*” If, upon consideration 
at of the question, the Security Council finds that the non-member’s complaint 
y is not a dispute but a situation, will the Council nevertheless deal with that 
of situation if it is of the nature referred to in article 34 (a situation “which 


might lead to international friction or give rise to a dispute”)? Under 
\- article 35(1) any member might have brought such situation before the 


or | Council without being a party thereto. To reject consideration of the situa- 
e tion on such procedural grounds would mean that a member state not a 
al party to the situation might bring it to the attention of the Security Council 
\- while a non-member might not, even when it is a party to the situation 
e and is directly interested in its outcome. Certainly the danger to world peace 
r is no less than had the situation been brought before the Security Council 
is by a member state. Any refusal to consider the matter can only be explained 
e : as based on vain prejudice undertaken at the risk of sacrificing the predom- 
h inant aim of the United Nations organization of maintaining peace and 


security. Recognition of the fact that an event can be checked in its incep- 
tion more easily than after it has developed and taken its full form is 


sentatives on the Security Council in accordance with Rule 6, items covered by Rule 10, 


or matters which the Security Council has previously decided to defer, may be included 
in the provisional agenda.” 

ty 80United Nations Conference on International Organization, San Francisco 1945, 
5 Document 852, III/1/37(1). 

il 81Goodrich and Hambro, of. cit., p. 250. 

32See the discussion in the Security Council, United Nations, Security Council 
e Journal (1st year, 2nd, 3rd and 5th meetings, 1946). 
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contained in the very wide powers conferred on the Security Council 
whereby, on its own initiative, under article 34, it may investigate “any 
dispute or situation which might lead to international friction or give rise 
to a dispute” and, under article 36(1), it may recommend appropriate 
procedures or methods to adjust such a dispute. However, as pointed out 
earlier, the practice is likely to be that non-members may bring their situa- 
tions before the Council as disputes and they will in fact be considered. 
Non-members are required, in doing so, to accept in advance the obligations 
of pacific settlement, such as are imposed on member states. It might be 
criticized as illogical and unfair to put members and non-members under 
like obligations in this regard without affording them the same privileges. 


(d) Advance Acceptance of the Obligations of Pacific Settlement 

According to article 35(2) of the United Nations Charter, non-member 
states must accept in advance the obligations of pacific settlement in order 
to bring a dispute to which it is party to the attention of the Security 
Council. While this principle seems unobjectionable, difficulties do arise 
in its interpretation, particularly when examined in the light of other pro- 
visions. How far in advance must the non-member state accept these 
obligations? It is commonly assumed that article 33(1), considered 
together with article 37(1), establishes an obligation on all parties to a 
dispute to make serious efforts toward a solution by peaceful means of 
their own choice before referring the dispute to the Security Council. It 
therefore seems hardly reasonable to conclude that the obligations of 
pacific settlement arise at the moment the dispute is brought before the 
Council. This provision may therefore mean that the obligations of pacific 
settlement must be accepted in advance of any attempt to settle the dispute 
by means of a state’s own choice in fulfilment of the condition expressed in 
article 33(1). Another possible interpretation is that the non-member 
state must accept the obligations of pacific settlement before proceeding to 
state its case before the Security Council. This acceptance may be contained 
in a separate communication or even included in the letter stating the case. 
It would appear that the draftsmen of the Charter had in mind this second 
interpretation, since the drafting committee’s report uses the word “before- 
hand” in place of “in advance.” Both interpretations give rise to legal and 
practical difficulties. If non-member states are expected to accept these 
obligations in advance of negotiation pursuant to article 33(1) and do 
not do so, they will not be entitled to bring the dispute before the Security 
Council and the purpose of the Charter will be frustrated. If the second 
interpretation is applied, the non-member state, on assuming the obligations 
just beforehand, may be said to be in breach of its assumed obligation to 
proceed to peaceful settlement under article 33(1). 

In practice the second interpretation has been followed. The Hyderabad 
question, between Hyderabad, not a member of the United Nations, and 
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India, a member of the United Nations, was brought before the Security 
Council by a cablegram, addressed to the President of the Security Council, 
that stated: 


The Government of Hyderabad, in reliance on Article 35, paragraph 2, of 
the Charter of the United Nations, requests you to bring to the attention of 
the Security Council the grave dispute which has arisen between Hyderabad 


and India, and . . . is likely to endanger the maintenance of international 
and security. . . . The frontiers have been forcibly violated and Hydera- 
bad villages have been occupied by Indian troops. . . . Hyderabad, a State 


not a Member of the United Nations, accepts for the purposes of the dispute 
the obligations of pacific settlement provided in the Charter of the United 
Nations. It is understood that the submission of the present complaint to the 
Security Council does not prejudice the submission of the dispute to the 
General Assembly.** 


Here the Hyderabad state accepted the obligations of pacific settlement 
later in the letter by which it communicated its complaints. The discussion 
that took place in the Security Council reveals that Hyderabad did not 
previously seek the solution of the dispute by negotiation, enquiry, mediation 
or other peaceful means of their own choice as required by article 33(1). 
It was clear from the discussion that Hyderabad villages had been occupied 
by Indian troops. It would have been a real danger to the international 
peace and security if, following the first interpretation, Hyderabad had at 
this stage been asked to negotiate in compliance with article 33(1). 

Another example is afforded by the Siamese complaint against France 
which was brought before the Security Council under article 35(2) in a 
letter from the government of Siam which stated : 

The Government of Siam, duly authorized by the National Assembly on the 
17th June 1946, unreservedly accepts the obligations imposed by Article 35 
paragraph 2 of the Charter of the United Nations as a prerequisite to bringing 
to the attention of the Security Council, for consideration under the pertinent 
Articles of the Charter, those matters in dispute between the Republic of 


France and the Kingdom of Siam which threaten the preservation of peace 
between the two countries.™ 


Tunisia, a non-member state, brought a complaint against France before 
the Security Council by letter of January 12, 1952, in which it accepted 
the obligations of pacific settlement.* These instances point to the con- 
clusion that the time of acceptance is being interpreted as being the time 
of bringing the dispute. 


33United Nations, Security Council Documents, Document S/986 (Aug. 21, 1948). 

34] bid., Document S/106 (July, 1946). The complaint concerned disputes over the 
French-Siamese frontier. It was never placed on the Security Council agenda and was 
10 1540) a x negotiation. See United Nations, Weekly Bulletin, vol. 1, no. 19 (Dec. 

» P. 20. 

5United Nations, Security Council Documents, Document S/2571. In letters of April 
2, 1952 (documents S/2574, S/2584) Afghanistan, Burma, Egypt, India, Indonesia, 
Iran, Iraq, Pakistan, Philippines, Saudi Arabia and Yemen brought the situation in 
Tunisia to the attention of the Security Council as members acting under article 35(1) 
and ane, requested that the matter be considered. It was then placed on the 
agenda, 
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On occasion disputes have come before the Security Council at the 
instance of non-members without any acceptance of obligations of pacific 
settlement. The government of the Hashemite Kingdom of the Jordan 
brought a complaint before the Security Council in a letter of January 25, 
1952, mentioning incidents between Jordan and Israel that might disturb 
international peace.** It again informed the President of the Security 
Council in 1953 that Israeli troops had attacked a Jordan village and called 
for immediate and effective action by the United Nations.” In neither 
letter were any obligations assumed under article 35(2). But following the 
last letter the representatives of France, the United Kingdom and United 
States requested by letters that the President of the Security Council call an 
urgent meeting of the Council to consider the “Palestine question,” involv- 
ing tension between Israel and the Arab states and the question was 
considered accordingly. The Foreign Minister of the People’s Republic of 
China cabled the Security Council on August 24, 1950, that the United 
States was committing aggression against Chinese territory. The cablegram 
included the statement: 


On behalf of the Central People’s Government of the People’s Republic of 
China, I now raise to the United Nations Security Council the accusation and 
I propose that for the maintenance of international peace and security and for 
the upholding of the dignity of the United Nations Charter, the United 
Nations Security Council is obliged by its inalienable duties to condemn the 
United States Government for its criminal act in the armed invasion of the 
territory of China, and to take immediate measures to bring about the complete 
withdrawal of all the United States armed invading forces from Taiwan and 
from other territories belonging to China. 


In addition to making no mention of the provisions of the Charter under 
which the complaint was made, or whether the complaint was a dispute or 
a situation, the cablegram did not mention the acceptance of the obligations 
of pacific settlement. Accordingly, the Security Council should not have 
discussed the matter on initiation of the People’s Republic though it might 
have acted on its own initiative or on the initiation of a member of the 
United Nations. Other cablegrams complaining against bombing by the 
United States military aircraft of the territory of China also did not men- 


36The letter stated in part: “The Jordan Government which has hitherto preserved 
its claim and wisdom vis-a-vis these aggressions in addition to respecting the terms of the 
armistice agreement which was effected in response to a Security Council resolution, 
will find it difficult after to-day to prevent the reaction to the Jewish provocation 
which might manifest itself in retaliation. . . . Such reaction will have its serious conse- 
quences by disturbing the peace in the whole of the middle East, a matter which the 
United Nations and Security Council are interested to preserve. The Government of the 
Hashemite Kingdom of Jordon has the honor therefore to bring these possibilities to 
your excellencies’ attention and request that you kindly convey the contents of the 
present note to the Security Council and other related bodies of the United Nations with 
the p of taking the measures and steps necessary to stop further Jewish aggres- 
sion.” United Nations, Security Council Documents, Document S/2486, pp. 1-2. 

37] bid., Document $/3113 (Oct. 14, 1953). 

387 bid., Documents $/3109, S/3110, S/3111. 

397 bid., Document S/1715. 
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tion the acceptance of the obligations of pacific settlement of disputes.*° 
Yet the Foreign Minister of the People’s Republic of China claimed the 
right and necessity to participate in the consideration of the question. 
Otherwise, he said, the Council’s resolutions would be illegal and void. His 
cablegram stated in part: 

The Central People’s Government of the People’s Republic of China, being 
the sole legal government representing the Chinese people, and at the same 
time, the initiator of the proposal and accuser in this case, has the right and 
necessity to send its delegation to attend and join the United Nations Security 
Council. . . . Should the Security Council proceed with the above-mentioned 
item on the agenda without the attendance and participation in discussion of 


the representative of the People’s Republic of China, all its resolutions adopted 
will be illegal, and therefore null and void. 


That the People’s Republic of China did not accept the obligations is clear. 
Doubtless the Minister was fully aware of this requirement, but his allega- 
tion was that China was already a member of the Security Council and 
The People’s Republic of China was the true representative of China and 
should be recognized in that capacity. The complaint was placed on the 
agenda for reasons of a political nature. The Russian representative, a 
strong supporter of the People’s Republic of China, was President of the 
Security Council and, according to rule 7 of the Council’s Provisional Rules 
of Procedure, the provisional agenda for each meeting is drawn up by the 
Secretary General and approved by the President of the Security Council. 
Also, war was still going on in Korea and the Republic of China was aiding 
in that war. The Security Council wanted to stop the war and it would 
have been an injustice to impose its authority on the People’s Republic of 
China while paying no attention to its complaint. This fact added moral 
support to the claim of the People’s Republic. Furthermore, the People’s 
Republic was potentially a great power, a fact which in present days often 
determines the course of events. Even at the conclusion of the Soviet presi- 
dentship the question continued to be considered because of its vital impor- 
tance for the maintenance of international peace and security. 


(e) The Obligations of Pacific Settlement 


According to article 35(2) the non-member state must accept the 
obligations of pacific settlement provided in the present Charter. The 
rapporteur of the 1945 drafting subcommittee, the delegate of China, 
stated, in connection with this provision: “The second paragraph provided 
that a non-member state could bring a dispute to the attention of these 
bodies on condition that it accepted beforehand the obligations of pacific 
settlement provided by the Charter. This provision was comparable to the 
legal principle that anyone asking for a decision in equity should come into 


. ‘a Documents S/1722 (Aug. 28, 1950), S/1728 (Aug. 30, 1950), S/1776 (Sept. 
, 1950). 
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court with clean hands.”** Thus it seems that this provision is based on the 
equitable principle of “clean hands,” but one may question the equity of 
imposing the obligations of pacific settlement without giving corresponding 
rights. Admittedly the present Charter emphasized obligations, a feature 
that “was deemed necessary in view of past experience, where states, espe- 
cially in the period between the two wars, had come to place more emphasis 
on their rights than on their duties. . . .”’** But the rights of members were 
by no means ignored. The drafting committee reported : 


The original text seemed to lay an extra stress on obligations. The new 
text is more appropriate to show that membership involves rights, duties, 
benefits and obligations inseparably, and does not place any emphasis upon 
obligations in contradistinction to “rights.” The words “in order” in the present 
text were inserted partly for convenience of drafting and partly with the 
purpose of showing solidarity or the “interdependence of concept” between the 
rights and duties of members.** 


From this paragraph it is quite clear that the United Nations is not a system 
only of duties without rights but is founded on the inseparableness of rights 
and duties, benefits and obligations. Moreover, the word “rights” is applied 
to members at several places in the Charter, for example, articles 2(2), 5 
and 51.** There will be cases where the defendant in a complaint by a 
non-member will be a member state having rights and duties. This unequal 
position could have been easily avoided by instituting the phrase “rights 
and obligations” in place of “obligations” in article 35(2). 

It would seem that the obligations to be accepted by the plaintiff non- 
member must be accepted unconditionally. Yet conditions have at times 
been permitted. In the Hyderabad question the letter sent on behalf of the 
Nizam of Hyderabad stated: “It is understood that the submission of the 
present complaint to the Security Council does not prejudice the submission 
of the dispute to the General Assembly.”’*° If the plaintiff state may submit 
the dispute to the Security Council and again later on to the General 
Assembly this privilege would be due to the provisions of the Charter*® and 
would not be by reason of the stipulation of the party. It may be argued 
that this provision did nothing more than simply clarify the provision of the 
Charter. But it seems clear from article 35(2) that a non-member may 
bring the dispute to the attention of the Security Council “or” of the 


41United Nations Conference on International Organization, San Francisco 1945, 
Document 1029, III/2/33. 

42] bid., Report of Committee I/1, Document 944/1/1/34/(1), p. 1. 

43] bid., p. 13. 

44Article 2(2): “All Members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfil in good faith the obligations assumed by them in 
accordance with the present Charter.” Article 5: “A Member . . . may be suspended 
from the exercise of the rights and privileges of membership by the General Assembly 
upon the recommendation of the Security Council.” Article 51: “Nothing in the 
present Charter shall impair the inherent right of individual or collective self-defense, 
if an armed attack occurs against a Member of the United Nations. . . .” 

45United Nations, Security Council Documents, Document S/986 (Aug. 22, 1948). 

46Article 35(2) of the Charter. 
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General Assembly and not to the attention of both. It may be argued that 
in providing this stipulation the non-member was setting up a condition. 

The obligations of pacific settlement that are to be assumed ought to be 
provided separately in some part or chapter and not spread throughout the 
Charter as a whole. At present, non-member states can never be certain 
of the obligations to be undertaken. Moreover, there may be differences 
of opinion between the non-member state and the Security Council regard- 
ing the extent of these obligations. Such a dispute did arise in the case of 
the Corfu channel incident involving the United Kingdom and Albania. 
On April 9, 1947, the Security Council recommended, under article 36(3)** 
of the Charter, that the Government of Albania refer the dispute to 
the International Court of Justice. The United Kingdom, in an application 
made to the Court, contended that the decision was binding upon the 
parties, since Albania, by bringing the matter before the Security Council, 
had accepted all obligations which a member of the United Nations would 
have assumed in a similar case, and article 25 of the Charter imposes upon 
the members the obligation to accept and carry out the decisions of the 
Security Council.** Albania denied that the resolution of the Security 
Council had a binding character and contended that article 25 of the 
Charter did not apply to recommendations made by the Council regarding 
the pacific settlement of disputes. The judgment of the International Court 
of Justice did not determine which interpretation was correct. 


(f) The Juridical Nature of Article 35(2) 


The question arises whether article 35(2) confers on a non-member 
state the right to have its case considered by the Security Council upon 
compliance with the conditions set forth. It is clear from the word “may” 
that this article does not impose any obligation on the non-member state to 
bring a dispute before the Security Council.** Also, there is no suggestion 
anywhere in the Charter that the Security Council is under obligation to 
consider a dispute at the instance of a non-member state. An argument 
may be advanced that such duty arises by implication from the Security 
Council having opened its doors to non-members who fulfil the require- 
ments. Further, apart from obvious considerations of natural justice and 
fairness, there seems little sense in affording non-member states an oppor- 
tunity to request peaceful settlement of their disputes without putting the 
required machinery at their disposal. Yet the Security Council does not 
appear to consider itself under any duty to consider a dispute. On several 


47Article 36(3): “In making recommendations . . . the Security Council should 
. take into consideration that legal disputes should as a general rule be referred by 

the parties to the International Court of Justice in accordance with the provisions of 
the Statute of the Court.” 

48Article 25: “The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter.” 

49This conclusion does not consider the implications of article 2(6) which cannot 
be gone into here. 
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occasions its President and members have stated that it is the master of its 
agenda and business. Also, there are occasions when disputes brought to its 
attention under article 35(2) have not been put on the agenda. 

The complaint of Siam, a non-member, against France, though duly 
circulated in accordance with rule 6, was not put on the provisional agenda 
of the Council.®® Again, in the Tunisian question, by a letter dated January 
12, 1952, the Tunisian government communicated its dispute with the 
French government to the Security Council and accepted the obligations of 
pacific settlement. Subsequent communications by Tunisian representatives 
stated, among other things, that the French authorities had exerted pressure 
on the Tunisian Sovereign to disavow his government’s approach to the 
Council, that there had been serious incidents marked by death and injuries, 
and that the French authorities were arbitrarily arresting political leaders 
in order to stifle the aspirations of the Tunisian people.” But the matter 
was not included on the provisional agenda. Only upon the initiation of 
member nations, invoking article 35(1), was the question placed on the 
provisional agenda and later discussed by the Security Council.” 

At this point it is of interest to note that rule 3 of the provisional rules 
of procedure of the Security Council provides: ““The President shall call 
a meeting of the Security Council if a dispute or situation is brought to the 
attention of the Security Council under Article 35 or under Article 11(3) 
of the Charter. . . .”* This rule refers to article 35 as a whole and therefore 
applies to disputes brought by non-member states under article 35(2). The 
rule says “shall,” and would appear to be mandatory on the President. 
Further, rule 6 provides: “The Secretary General shall immediately bring 
to the attention of all representatives on the Security Council all communi- 
cations from states. . . .”°* This provision also seems mandatory, and the 
word “states” does include non-member states. Considering rules 6 and 
3 together, we may conclude that if a non-member state brings a dispute 
before the Security Council the Secretary General must immediately bring 
the communication to the attention of all representatives on the Security 
Council and the President shall call a meeting of the Council. There would 
appear to be no purpose for calling a meeting except to consider disputes, so 
that it may be argued that the right to have the dispute considered has been 
tacitly granted by these rules of procedure. Yet rule 7 provides that the 
provisional agenda for each meeting of the Security Council shall be drawn 
up by the Secretary General and approved by the President of the Security 
Council, and that only items which have been brought to the attention of 
the representatives on the Security Council in accordance with rule 6 “may” 

50See supra, fn. 34. 

51United Nations, Security Council Documents, Document S/106. 

527bid., Documents S/2574 to S/2584. 

58Provisional Rules of Procedure of the Security Council, United Nations, Security 


Council Documents, Document S/96/Rev. 4 (1952). 
54] bid. 
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its : be included in the provisional agenda. Use of this permissive language 
ti | suggests that rule 6 does not provide that all such items must be included. 
Thus, rules 3 and 6 appear somewhat inconsistent with rule 7. It may well 
ly happen that when a dispute is brought to the attention of the Security 
da Council the Secretary General will circulate the communication and the 
ry President will call the meeting of the Security Council at which the com- 
he munication will not appear on the provisional agenda. Legally this result 
of seems quite correct and actually happened in the case of the Siamese 
jes complaint against France. 
re The past practice of the Security Council does not clarify the appropriate 
he procedure but leaves the matter confused. Out of three cases invoking 
S, article 35(2) by non-member states, two cases, the Tunisian question 
7S and the Siamese-French complaint, have not been put on the provisional 
val agenda. Complaints by Israel against Jordan were considered as part of 
of the Palestine question of which the Council was already seized. After 
he Israel’s admission as a member of the United Nations on May 11, 1949, 
her complaints fell under article 35(1). It may be noted that complaints 
¢s brought by member states under article 35(1) have, in all except the 
ul Indian-Pakistan complaint brought by Pakistan on January 15, 1948, 
. appeared on the provisional agenda. 
re 
1e II. ParTIcIpATION IN Discussion 
c (a) The Scope of Application of Article 32 
i- Article 32 is the only provision of the Charter which provides for extend- 
e ing invitations for discussion to non-member states. It provides: 
d Any member of the United Nations which is not a member of the Security 
le Council or any state which is not a member of the United Nations, if it is a 
g party to a dispute under consideration by the Security Council, shall be invited 
y to participate, without vote, in the discussion relating to the oes. The 
d Security Council shall lay down such conditions as it deems just for the partici- 
" pation of a state which is not a member of the United Nations. 
n The question arises whether article 32 applies only in the consideration of 
e disputes of the type dealt with in chapter v1 of the Charter, where there is 
n no armed conflict or aggression by one state against another. The answer 
y depends on the meaning of the word “dispute.” It is the writer’s opinion 
f that it should not be so restricted, for two reasons: First, article 32 is not 


. 


contained in chapter vi, but immediately precedes it, and no express 
words prohibit it from applying to other chapters and articles. Second, 
aggression or open conflict does not diminish the element of dispute, but 
may even be said to enhance it. 

, When the complaint was made of aggression upon the Republic of 
Korea, the Security Council considered two draft resolutions to invite and 
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hear the representatives of the “Korean people,” submitted by the repre- 
sentative of Soviet Russia who maintained that it was “the practice of the 
Security Council as a rule to invite both parties involved in the hostilities 
to participate in the consideration and discussion of such questions.” But 
the representative of Cuba opposed this extension and stated that the right 
to be heard of any state which is party to a dispute did not apply “in cases 
of aggression.”®* The representative of Norway also denied that there was 
any dispute within the meaning of article 32: 


No dispute has been submitted to the Council, and no dispute is under 
consideration. For the time being, the Council is concerned merely with the 
urgent task of repelling lawless aggression and the re-establishment of law and 
order. . . . I would say that the Council is still acting merely as a policeman 
and not as judge or jury. That is why Article 32 of the Charter is not applic- 
able. 


Representatives of Ecuador, France, India, and United Kingdom™ agreed 
with the views of Norway. Yet there is truth and force behind the argu- 
ment of Soviet Russia which was in part as follows: 


It is impossible to agree that Article 32 of the Charter is applicable only in 
the consideration of questions relating to Chapter VI. Article 40, in Chapter 
VII provides that in case of international conflict, the Security Council should 
not rush headlong into that conflict, that it should not make the situation 
more complicated or allow aggression or military action to spread. . . . [WJhere 
in Chapter VII or elsewhere is it said that the representative of the party 
which, rightly or wrongly, legitimately or illegitimately, is accused of aggression 
has no right to be present at the meetings of the Council? Would the jurists 
show me a sentence, a word, a provision or an Article in the Charter to that 
effect? There are no such provisions in the Charter and when questions falling 
within Chapters VI and VII are discussed, the representative of the party 
against which charges of aggression have been brought must attend in order 
that the Council may better clarify the facts of the dispute and take all the 
necessary measures to halt aggression and to prevent the war from spreading.” 


Both resolutions were rejected. 

In connection with the Indonesian question no. 2, discussion centred on 
the question whether the Republic of Indonesia was a state within the 
meaning of article 3”. The representative of the Netherlands opposed an 
invitation to participate under article 32, on the ground that Indonesia was 
not a sovereign state. The representative of Australia contended that the 
hostilities in progress constituted in fact armed conflict between two states. 
The representative of India, in supporting the Australian position, quoted 
the following opinion of Lord Birkenhead: “The requirement that, in 
order that it may be regarded as a State within the meaning of international 

55United Nations, Security Council Official Records (5th year, 483rd meeting, 1950), 
% seid. (5th year, 488th meeting, 1950), p. 2. 


STIbid., p. 16. 
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law, the society must be a sovereign independent State is however in no way 
essential to the conception of juridical relations between States.” He drew 
a distinction between statehood within the meaning of article 32 and 
“sovereign equality” mentioned in article 2(1).° The representatives of 
Australia, China, Syria, Soviet Russia and the United States concurred in 
the view that article 32 of the Charter did not require that a state must be 
fully sovereign in order to be invited to participate in the discussion.” In 
summing up the discussion immediately prior to the voting on the draft 
resolution, the President (Syria) stated: “However, the invitation to par- 
ticipate in this discussion and to study the problem now presented to the 
Security Council does not necessitate that this State should enjoy all the 
prerogatives and exercise all the functions of sovereignty. The word ‘State’, 
which appears in Article 32, does not indicate what type of ‘State’ is being 
referred to.”® After an invitation had been extended to the Republic of 
Indonesia, the question of statehood was again raised by the proposal of 
Belgium to invite the representatives of East Indonesia and Borneo to 
participate in the discussion. The status of those territories was questioned 
by the Australian representative, to which the Netherlands representative 
replied: “My reply is that, so far as I know, these Governments have been 
recognized by the Netherlands Government for what they are, namely, 
Governments which are on exactly the same level as the Republic of Indo- 
nesia. If they have not been recognized as such by any one else, that is only 
because no opportunity has arisen as yet. However, that does not preclude 
them from being recognized as such by anyone else.” 

The question of statehood also arose when it was proposed to invite the 
“People’s Republic of China” to participate in discussion of the complaint 
against the bombing of Chinese territory by the United States air force. 
The representative of Soviet Russia submitted a draft resolution to invite 
the representative of the People’s Republic of China, basing his proposal, 
in part, on article 32. “Article 32,” he argued, “essentially provides that 
when international disputes are under consideration by the Security Coun- 
cil, both parties must be invited to be heard at its meetings.” This view 
was opposed by the Chinese representative, who stated : 


The present proposal is made on the strength of Article 32 of the Charter. At 
a previous meeting the representative of the Soviet Union told the Council that 
Article 32 of the Charter made it obligatory for the Security Council to issue 


60]bid. (2nd year, 171st meeting, eee . 1628, Ie E. S. Frederick, 1st Earl 
of Birkenhead, International Law (6th 4 1927), p. 31. 

®1United Nations, Security Council Official Records (2nd com 181st meeting, 1947), 
pp. 1920-43. ae, ‘the dissenting opinion expressed by the French representative (ibid., 
p. ad woe s said, “Although the expression ‘sovereign State’ is not used in Article 
32, this obvi y does not mean that the word ‘State’ Should be understood otherwise 
than in its oie in international law.” 

627 bid., p. — 

83] bid. 

847 bid. Pace year, 499th meeting, 1950), p. 4. 
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such an invitation. . . . Article 32 goes on to refer to any State which is not 
a Member of the United Nations. China is a Member of the United Nations. 
Therefore that part of the Article is also inapplicable to the present case. 


This view was accepted by the President (United Kingdom).® The follow- 
ing opinion expressed by the representative of Ecuador reflects the political 
implications inherent in the issue raised : 


It is clear that the countries which recognize the Nationalist Government 
of China do not feel bound under Article 32 of the Charter to invite at this 
time the representatives of the authorities which are now in control of the 
territories in which the damages from air bombings are supposed to have 
occurred. To compel us to adopt a resolution in application of this Article 
would, in the opinion of my delegation, be tantamount to forcing us to take 
a decision on the question of the representation of China. 


There seems to be no established principle governing the meaning of 
“state” for the purpose of an invitation under article 32. It is possible to 
conclude from the practice of the Security Council that it is not necessary 
that a state should be sovereign in all its aspects. Members of the Security 
Council seem to have favoured the principle that the parties involved in a 
dispute should be given an opportunity to state their cases. 


(b) The Distinction between “Dispute” and “Situation” in Article 32 


A state, whether a member or not, shall be invited to participate in the 
discussion if it is party to a dispute, as distinguished from a situation. Is it 
necessary at the outset in applying this provision to determine whether the 
matter under review is a dispute or a situation? The plain interpretation of 
the clause seems to support the view that the state is to be invited to partici- 
pate in discussion when party to a dispute. This interpretation is neither just 
nor practical, particularly with regard to non-member states. It is not 
possible to decide whether the complaint is a dispute or a situation on the 
basis of communications without hearing the parties, especially when the 
communications are short and do not reveal the facts. It is also not desir- 
able to make this decision on the basis of a communication from one party, 
and no provision in the Charter authorizes the Security Council to ask 
explanations from the other party. The Security Council is authorized to 
invite participation by the other party only under article 32. This restriction 
may be avoided in the case of member states by the application of article 
31 allowing a member to participate without vote in all questions that the 
Security Council may consider to affect its interests. The Security Council 


65] bid., pp. 2-3. 

867 bid., pp. 17-18. 

87] bid. (5th year, 497th meeting, 1950), pp. 29-30. 

68Article 31 provides: “Any member of the United Nations which is not a member of 
the Security Council may participate, without vote, in the discussion of any question 
brought before the Security Council whenever the latter considers that the interests of 
that Member are specially affected.” 
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has done so in the past in the Iranian question no. 2,” the Indonesian 
question no. 1,"° the Syria and Lebanon question, the Ukrainian and Greek 
question," the Indian and Pakistan question™ and in other instances. 

Members of the Security Council have expressed divergent opinions on 
whether participation may be accorded to non-member states on the prelim- 
inary question of dispute or situation. During discussion of the Syria and 
Lebanon question the representative of Mexico expressed the opinion that 
the question of dispute or situation could not be decided before the parties 
had been heard. He stated: 


A decision between a situation and a dispute can only be made after a party 
has exercised his right to be heard. If we, before listening to the facts and the 
statements of the parties concerned, decide here that this is a situation, then 
article 32, I mean the letter of article 32, can be applied and one of the 
parties concerned can be deprived of the right to come to the Council and 
state his case. For that reason I think it would be unwise to decide a question 
of this kind as a preliminary question and that the party that has sent this 
letter should be invited to participate and state his case.** 


Again, upon the question of inviting Albania and Bulgaria to participate in 
discussion of the Greek frontier question the representative of Soviet Russia 
expressed the view that a non-member state should participate in any 
question which concerned it regardless of whether it was a dispute or a 
situation.”* The representative of Netherlands spoke to the contrary, after 
referring to the application of article 31 in the cases of Greece and Yugo- 
slavia: “It is a fact that the Greek representative has drawn our attention 
not to a dispute, but to a situation, as results clearly from his letter to the 
Secretary-General. I therefore venture to suggest that, until and unless the 
Council decides that it is not a situation, but a dispute—and we have not 
decided that yet—Albania and Bulgaria cannot be invited to participate 
in the discussion.” 

A more serious problem arises if a dispute is brought by a member state 


689A complaint by Iran to the Secretary General (March 18, 1946) under article 35(1) 
brought to the attention of the Security Council its dispute with the Soviet Union as 
being likely to endanger international peace and security. The complaint alleged inter- 
conn in the internal affairs of Iran through the medium of its officials and armed 
orces. 

The Ukrainian government charged in a letter to the President of the Security 
Council (January 21, 1946) that the presence of British troops in Indonesia created a 
situation threatening the maintenance of international peace and security. 

"The Ukrainian government charged, on August 24, 1946, that the presence of 
British troops in Greece was a cause of Greek ieaiar violations and persecution of 
minorities in Greece. The matter was discussed at length but no proposals were adopted. 

72The Indian government on January 1, 1948, brought to the attention of the 
Security Council that invaders on Indian borders were being given aid by Pakistan for 
operations against the states of Jammu and Kashmir. The matter was investigated by 
the Council and recommendations were made. 

ee Nations, Security Council Official Records (1st year, 19th meeting, 1946), 
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against a non-member state describing it as a situation. It is clear from 
article 32 that a party to a “situation” is not entitled to participate in 
presenting its case and views on the matter. But the member state may be 
invited and participate in the discussion under article 31 and thus seek to 
influence the Security Council in its favour. Accordingly, mere naming of 
a dispute as a situation can seriously prejudice the rights of a non-member 
state. The observations of the United Kingdom representative upon the 
question of extending an invitation to Albania in the case of the Ukrainian 
complaint against Greece shows the tendency to accept the text of the 
original communication as conclusive on this issue: 


Article 32 of the Charter is the one that relates to this particular case, 
because it is under Article 32 that a State which is not a Member of the 
United Nations may be summoned to the Council table. That may happen, in the 
words of Article 32, “if it is a party to a dispute under consideration by the 
Security Council.” What the Security Council is today considering is explicitly 
not a dispute. The representative of the Ukraine has brought attention, in his 
original communication which is before us, to consideration of the existence 
of a situation. Therefore, on a strict reading of Article 32 of the Charter, it 
seems quite clear to me that we could not invite any Albanian representative 
to come to the Council table.”® 


Further question arises whether an issue may remain a “dispute” within 
the meaning of article 32 where the complaint has been acquiesced in 
by the state at fault which may, in turn, show readiness to make compen- 
sation or accept liability without mention of the form of satisfaction. The 
answers to these questions will depend upon the particular case presented. 
It does not stand to reason that a state should be permitted to bring a case 
against another if there is no dispute. Moreover, should it rest upon the 
complaining party to show that there is a dispute? For this purpose the 
party may make factual statements, as Albania and Bulgaria were allowed 
to make in the Greek frontier question. Where compensation for an admit- 
ted wrong has been refused the grounds of dispute may have changed. In 
any event, if the facts and circumstances regarding the nature of the disa- 
greement are to be properly revealed, the party complained against should 
be invited to participate. 


(c) Conditional Invitations 

The discussion in the Security Council in connection with the Greek 
frontier question reveals another problem in the interpretation of article 
32(2). Can the Security Council invite a member to participate on condi- 
tion that its continued participation in discussion of the issue will depend 
on the subsequent finding by the Security Council that there is a dispute? 
The Charter nowhere authorizes this kind of invitation. Article 32 seems 
to suggest that if a non-member state is invited, it becomes entitled without 


76]bid. (1st year, 64th meeting, 1946), p. 260. 
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qualification to take part in all the discussions relating to that dispute. 
It may properly be pointed out in reply that the article authorizes the 
Security Council to “lay down such conditions as it deems just for the 
participation of a State which is not a member of the United Nations.” 
Yet the conditions here may be required to relate to matters other than the 
right of participation, which is so fundamental that it cannot be suspended 
or withdrawn or made conditional. This point of view may seem extreme 
and may not for that reason be accepted, yet it does appear to be more in 
conformity with the spirit of the article. 

In the Greek frontier question the Security Council considered whether 
invitations to Albania and Bulgaria could be made conditional upon the 
finding that the question under consideration was a dispute. The repre- 
sentative of the Netherlands submitted a draft resolution to invite these 
parties, which provided: 

That the representatives of Albania and Bulgaria will be invited to enable 
the Security Council to hear such declarations as they wish to make, Should 
the Security Council find at a later stage that the matter under consideration 
is a dispute, the representatives of Albania and Bulgaria will be invited to 
participate in the discussion without vote."* 


The representative of the Netherlands accepted a suggestion by the Polish 
representative that “are invited” be substituted for “will be invited” and, 
with that amendment, the resolution was adopted. Albania and Bulgaria 
were invited to make factual statements, presumably under the authority of 
article 32 which is the only provision in the Charter authorizing the Security 
Council to invite participation by a non-member state. Later, when the 
question arose as to the future participation of the representatives of Albania 
and Bulgaria in the discussion, the President proposed that in accordance 
with the spirit of article 32 and with the spirit of justice with which the 
Charter was inspired, the Council should invite Albania and Bulgaria to 
participate, without vote, during the remainder of the discussion, if these 
governments accepted in advance, for purposes of the case, the obligations 
of pacific settlement provided in the Charter. The Council unanimously 
adopted this proposal.”* The representatives of Mexico, the Netherlands, 
Poland and Soviet Russia considered that article 32 clearly applied. A similar 
situation was faced by the Security Council in the Ukrainian and Greek 
question on the question of extending an invitation to Albania. With 
regard to the proposal to invite Albania under rule 39 of the rules of 
procedure” of the Security Council the President stated: “I shall ask the 


71] bid. (1st year, 82nd meeting, 1946), p. 557. 
78] bid. (1st year, 84th meeting, 1946), pp. 607-13. 
T9Provisional Rules of Procedure of t 
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representative of Albania to come to the table to make a factual statement. 
I also want to advise him that this does not imply the right to participate 
in the discussion.”*° The reservation in these invitations of the right to 
participate in the discussion leads to the conclusion that they were not 
extended under article 32. A conditional invitation under article 32 does 
not seem possible. 


(d) Parties to the Dispute 

The Charter provision that only parties to the dispute may be invited to 
participate in the discussion seems quite reasonable, since it is no concern 
of a state, whether a member or not, to interfere in a dispute in which it is 
not directly involved. But from the practical point of view this simple 
provision raises difficult and complex problems. It is sometimes difficult to 
decide who are parties to the dispute. We may note three possible situations: 
first, a state may allege a dispute against another state which denies that 
it is concerned with the dispute; second, a state may allege a dispute 
against another state to which a third state considers itself to be a neces- 
sary party; finally, a member state may bring a dispute to which it is not a 
party to the attention of the Security Council under article 35(1). It is 
necessary to consider whether in each of these situations the allegations of 
the complaining state are to be regarded as conclusive on the question of 
parties. 

It would appear that the statements by the parties will not be taken for 
granted, but that the Security Council will make its own decision. There 
have been cases in which states not named in the complaint regarded 
their interests as directly affected. Great injustice may be done if they are 
given no opportunity to be heard. We have seen where, in the Ukrainian 
and Greek question and the Greek frontier question, the Security Council 
has interpreted the Charter very liberally and, sometimes under rule 39 and 
sometimes without expressly invoking any authority, has given an oppor- 
tunity to the state complained against to make statements. It has also, by 
interpreting article 32 liberally, invited participation by interesed states, 
including states that brought the dispute to the attention of the Security 
Council though not as parties. 

When the Indonesian question no. 2 came before the Security Council 
a Belgian proposal to invite participation by the representatives of East 
Indonesia and Borneo on the same basis as the Republic of Indonesia 
raised the question whether those states were parties to the dispute. The 
representative of Colombia opposed their participation. “We are acting,” 
he said, “in the matter of the Indonesian Republic because there is a 
continued threat to the peace. There are active hostilities between the 
Indonesian Republic and the Netherlands Government; but we have not 


80United Nations, Security Council Official Records (1st year, 64th meeting, 1946), 
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heard that they extend to the territory of the other two members of the 
future federation.’”** The Belgian draft resolution was rejected and at a 
later meeting a second draft resolution to the same effect was also rejected.” 


(e) The Obligation to Invite Non-Member States 


According to article 32 a party to a dispute “shall be invited to partici- 
pate” by the Security Council. The word “shall” indicates that the provision 
is mandatory. It gives the party a right to participate in the discussion 
relating to the dispute. The invitation seems also to serve in giving notice 
to a party that a complaint has been filed against it, since no other pro- 
vision in the Charter provides for notice. Also, this article gives a right to 
the party to participate in the discussion relating to the dispute. 

The mandatory nature of this provision was acknowledged by the 
Australian representative, acting as President of the Security Council, when 
he observed, in connection with the Corfu Channel question, that “there 
would seem to be an obligation on the Council to invite Albania to partici- 
pate in the discussion of this item of the agenda.”** Also, in connection with 
the Czechoslovak question,® the representative of Syria observed: 


Article 32 states that such members “shall be invited to participate. . . .” The 
Security Council should not wait until such a party to a dispute makes an 
application to be heard. That party should be invited ipso facto without any 
request on its part. I consider that Article 32 was formulated to provide, in 
cases when a State which is a party to a dispute does not apply to be heard, 
that such state should be invited to participate in the discussion by the Security 
Council without waiting for its application.®® 


Similar views were expressed by the representative of Soviet Russia® in 
connection with the Korean aggression question® and were again expressed 


81] bid. (2nd year, 184th meeting, 1947), p. 1988. 

827 bid. (2nd year, 193rd meeting, 1947), p. 2172. 

83This question arose on a communication of January 10, 1947, bringing to the 
Security Council’s attention the United Kingdom’s dispute with Albania over damage 
to British ships and loss of lives caused by mines laid in the Corfu Channel and firing by 
Albanian shore batteries. The Security Council, after failing to agree on a resolution 
dealing with the merits of the case, recommended to the parties that the question be 
submitted to the International Court of Justice. 

84United Nations, Security Council Official Records (2nd year, 95th meeting, 1947), 
p. 123. 

85The Chilean representative, by letter of March 12, 1948, asked the Secretary General 
to bring to the Security Council’s attention an alleged violation of Czechoslovakian 
independence by the Soviet Union and asked to have the situation investigated under 
article 34. The question was placed on the agenda but the proposal to appoint a sub- 
committee to investigate the facts and report was vetoed by the Soviet Union. 

86United Nations, Security Council Official Records (3rd year, 278th meeting, 1948), 
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88On June 25, 1950, the United States and the United Nations Commission on 
Korea notified the United Nations that North Korean armed forces had invaded the 
Republic of Korea. The Security Council met and, in the absence of the Soviet Union 
representative, adopted a resolution declaring the North Korean action to be a breach 
of the peace, asking the withdrawal of their troops, and recommending that United 
Nations member states give assistance to the Republic of Korea. Later it established a 
unified United Nations command under the United States. On return of the Soviet 








272 Tue University oF Toronto Law JouRNAL 


by the representative of Syria®® during discussion of the Indonesian question 
no. 2. 


(f) The Scope of Participation in the Discussion 

The party invited to participate may not vote. This prohibition is in 
conformity with the principle of justice that a party should not be a judge 
in its own case. The extent of participation in the discussion by members 
of the United Nations is partly defined by rule 38 of the provisional rules 
of procedure of the Security Council which states: “Any member of the 
United Nations invited in accordance with the preceding rule or in applica- 
tion of Article 32 of the Charter to participate in the discussions of the 
Security Council may submit proposals and draft resolutions. These propos- 
als and draft resolutions may be put to a vote at the request of a repre- 
sentative on the Security Council.” This rule suggests that the party invited 
under article 32 to participate in the discussion has the right to submit 
proposals and draft resolutions. There is no limitation on the discussion of 
these proposals and draft resolutions. But they may be put to a vote only 
at the request of a representative on the Security Council. These provisions 
are equally applicable to member and non-member states. When the 
representative of the Netherlands, appearing on invitation in connection 
with the Indonesian question no. 2, requested that a certain paragraph of a 
draft resolution be split into two parts, to be voted upon separately, the 
representative of the United States raised the following objection: 


As a point of order, and as a matter of the precedent to be established in 
the Security Council, I should like to say that it is my understanding that 
non-members of the Council do not have the privilege of suggesting ways in 
which the Council should actually transact its business. It is only in the event 
of a member of the Council espousing the view of a non-member who is 


participating in a discussion that a proposal by the non-member could actually 
come before the Council for action.* 


The question whether a distinction exists between a request and a proposal 
may be one on which opinion might differ. The representative of Belgium, 
as President, ruled against the United States objection, in the following 
terms: “The point of issue is whether the request made a little while ago 
by the representative of Netherlands can be considered a proposal. It 
seems to me to be a proposal affecting procedure. I think the council would 
be taking a very strict view of the matter if it considered such a proposal 
inadmissible in the circumstances.’** The ruling was not challenged. 

Union representative in August, 1950, the validity of these actions was challenged by 
the Soviet Union which also complained that the United States had committed an act 
of direct armed aggression in Korea. The Security Council was unable to agree on any 


further action but the matter was taken up by the General Assembly, whose principal 


action was to recommend to member states that collective measures be taken against 
the a 
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p. 192 Ibid. (3rd year, 392nd meeting, 1948), p. 35. *1]bid., p. 





que 
cor 


by 


an 
the 








NON-MEMBER STATES AND DispuTEs IN Security Counci. 273 


There have been many occasions when resolutions submitted by parties 
invited under article 32 have been put to vote on the request of a member 
of the Security Council. For example, the People’s Republic of China 
made three proposals to the Security Council in the Taiwan invasion 
question. They were put to vote when sponsored by the Soviet Union.” In 
connection with the Czechoslovak question, two draft resolutions presented 
by the representative of Chile were put to vote on the request of the repre- 
sentative of Argentina.** Again, in connection with the Palestine question, 
an amendment presented by the representative of Egypt was put to vote on 
the request of the representative of Syria.** 


(g) Conditions for the Participation by Non-Member States 


The conditions for participation by a state not a member of the United 
Nations are to be laid down by the Security Council “as it deems just.” The 
non-member state may only hope and trust to the good sense of the Security 
Council in laying down conditions that are fair. It may be argued that 
non-member states may refuse to accept conditions that it considers unjust 
and refuse the invitation. This argument overlooks article 2(6), which 
states: “The Organization shall ensure that states which are not Members 
of the United Nations act in accordance with these Principles so far as may 
be necessary for the maintenance of international peace and security.” This 
provision is mandatory and it is the duty of the United Nations organization 
to ensure that non-member states act according to these principles. If they 
do not act voluntarily, the United Nations is supposed to exert its power 
and authority to make them act accordingly. In pursuance of this object 
it may take enforcement action under chapter vu. Above all it does not 
seem possible, from the practical point of view, that a non-member state can 
refuse to submit to the will of the Security Council which has the big powers 
of the world as members. 

The provision for the laying down by the Security Council of conditions 
for participation by non-members raises the possibility of further discrep- 
ancies in the position of member and non-member states. Legally, it will 
be correct if the Security Council lays down conditions that are even beyond 
the obligations of the Charter. A very wide discretion has been given to the 
Security Council in this respect and the Security Council will be fully 
justified in exercising it. In the case of member states no such conditions 
can be laid down. They are members of the United Nations and have rights 
and obligations under the Charter. Member states may thus come under 
different obligations for participation in the discussion by the Security 
Council. This inequality may place the parties in a position of unequal 
standing before the Council and may result in hardship. This defect in 

927bid. (5th year, 530th meeting, 1950), p. 22. 


93[bid. (3rd year, 268th meeting, 1948), p. 111. 
%47 bid. (3rd year, 375th meeting, 1948), pp. 6-7. 
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the Charter becomes more obvious if we consider a dispute between two 
non-member states in which the Security Council has laid down different 
conditions for participation. The representative of Mexico appeared to 
deny this possibility during discussion of the Greek frontier question, when 
he observed: “ . . . the conditions to which the last paragraph of Article 
32 refers cannot be heavier or more arduous or furthermore any different 
from those imposed upon a state not a member of the United Nations 
which itself brings a dispute before the Security Council.”* But there is 
nothing in article 32 or elsewhere in the Charter that excludes such inequal- 
ity of standing of the parties. Such inequality does not conform with the 
well-known principle of law that the contesting parties should be treated the 
same, which we see reflected in modern constitutions and codes. It is also 
incorporated in the Statute of the International Court of Justice which 
forms part of the Charter.** Up to this time, so far as is known, there has 
been no case in which both the parties were non-member states. Conditions 
have only been laid down for one party when the other party has been a 
member state. Thus, there is no case in the light of which the question of 
different obligations between two non-member states has been examined. 
The conditions that the Security Council has laid down in cases involving 
non-member states are noteworthy. In the Greek frontier question some 
question arose regarding the conditions that should be laid down for the 
participation of Albania and Bulgaria in the discussion.*’ The representative 
of the United States, as President, proposed as follows: “I suggest that the 
most appropriate condition for the council to lay down would be the one 
suggested at our previous meeting by several members of the council, that 
Albania and Bulgaria should accept in advance, for the purposes of the 
case, the obligations of pacific settlement provided in the Charter.” This 
proposal was supported by other members of the Council. The repre- 
sentative of Australia requested further clarification of the meaning of the 
phrase “accept the obligations of pacific settlement.” “I assume,” he said, 
“that this would mean that they accept the obligations, wherever they are 
found in the Charter, in respect to peaceful settlement, and not merely the 
obligations contained in Chapter VI.” To this the President replied: 


In making this suggestion to the Council, I had hoped that, by avoiding any 
specific reference, it would assist the Council to keep away from a technical 
discussion on this proposal. I do not wish to convey the impression that the 
obligations of Bulgaria and Albania would be in any way limited, but that they 
would be bound to accept the obligations, wherever found in the Charter, for 


57 bid. (1st year, 82nd meeting, 1946), p. 547. 

Article 35(2) provides: “The conditions under which the Court shall be open to 
other states shall, subject to the special provisions contained in treaties in force, be laid 
down by the Security Council, but in no case shall such conditions place the parties in 
a position of inequality before the Court.” 


®87United Nations, Security Council Official Records (1st year, 84th meeting, 1946), 
p. 608. 











2 eae te oo 


NON-MEMBER STATES AND DispuTEs IN Security Councit 275 


pacific settlement and that they would be in no more favorable position than 
the other two parties to this case which are members of the United Nations. 
For that purpose they should be on terms of equality. 


The Council adopted the proposal of the President to invite the representa- 
tives of Albania and Bulgaria to participate, without vote, upon the condi- 
tion of delivery to the Secretary General of a letter accepting, on behalf 
of their governments for the purposes of the case, the obligations for pacific 
settlement provided in the Charter. 

A similar course was followed when the Palestine question was before 
the Security Council. The President (United States), after inviting the 
representative of the Hashemite Kingdom of the Jordan to the table, ob- 
served: “An appropriate document has been filed by the representative 
of the Hashemite Kingdom of the Jordan in conformity with Article 32 
and Article 35, paragraph 2 of the Charter, wherein this state has under- 
taken the obligations for pacific settlement provided in the Charter.”** But 
a different formula was adopted in the Corfu Channel question when 
participation by Albania was invited. The Acting Secretary General notified 
the Republic of Albania of the Council’s decision to invite participation 
under article 32 in the following terms: “The Security Council decided 
to invite the Albanian Government to participate . . . on condition 
that Albania accepts, in the present case, all the obligations which a member 
of the United Nations would have to assume in a similar case.’’** This 
broad condition had practical consequences. When the United Kingdom 
draft resolution to refer the question to the International Court of Justice 
was voted, the President (China) noted that, 


.. . as Albania is not a member of the United Nations, it could not be com- 
pelled to appear before the International Court of Justice. However, since its 
acceptance of the obligations of members of the United Nations, as contained 
in the Council’s invitation to it to participate in a discussion of this case, 
Albania is now, like any member of the United Nations, obliged to comply 
with the provisions both of the Charter and of the statute of the International 
Court of Justice.’ 


A similar obligation was accepted by the Republic of Indonesia in the 
Indonesian question no. 2 in the following words: “ . . . the Republic of 
Indonesia accepts in advance, for the purposes of this dispute, the obliga- 
tions of a member of the United Nations.”?™ 

Two formulas have thus been used in presenting conditions for a non- 
member state under article 32. They are, “the obligations of pacific 
settlement provided in the present Charter” and “all the obligations which 
a Member of the United Nations would have to assume in a similar case.” 

*87bid. (5th year, 511th meeting, 1950), p. 2. 

United Nations, Security Council Documents, Document S/258. 


100United Nations, Security Council Official Records (2nd year, 127th meeting, 
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There is no apparent distinction between them. Both speak in terms of 
obligations. Both contain uncertain language that conveys no idea of what 
those obligations are. The Charter does not set forth obligations in a separ- 
ate part or chapter, which explains why the first formula refers to the 
whole Charter. The same observation is true of the obligations of members. 
What one member may prefer to consider an obligation another may prefer 
to regard as a right. It may be argued that it is neither a right nor an 
obligation; or, as Albania argued in the Corfu Channel question, the only 
obligations assumed are those that relate to the pacific settlement of disputes. 
One may also consider whether the two formulas involve different obliga- 
tions. This question has not arisen in any case or discussion before the 
Security Council. From the abstract point of view there may be a distinc- 
tion. The second phrase refers in terms of obligations of members, while the 
first one in terms of obligations in the Charter. The Charter confers upon 
members both rights and obligations, while the non-members have only obli- 
gations. Thus the extent of members’ obligations is limited in scope and 
number to the corresponding rights they possess. An argument may be 
made that once a non-member state is invited to participate and accepts 
obligations, it becomes a temporary member for limited purposes and that 
this status carries obligations as well as rights. A second argument to reach 
the same result is that rights and obligations always go together; there can 
be no obligations without rights. But these propositions are highly contro- 
versial and no provision in the Charter gives express support to them. 

The practice of the Security Council in laying down conditions under 
article 32 is described in the following memorandum of the Secretariat: 
“The Security Council has decided, by extension of Article 35, paragraph 
2, that those conditions should be the acceptance in advance, for the 
purposes of the dispute, of the obligations of pacific settlement provided 
in the Charter.’ 

While it is true that the Security Council has followed the above practice, 
it has been truly observed that, “according to the wording of Article 32, the 
Security Council may lay down quite different conditions. If the Council does 
so, and the non-member state which brought the dispute to the attention of the 
Council does not accept the conditions laid down by the Council under 
Article 32, the state may not be invited to participate in the discussion of 
the dispute although it has, in conformity with Article 35, paragraph 2, 
accepted in advance, for the purposes of the dispute, the obligations of 
pacific settlement provided in the Charter.’ If a decision is taken, with- 
out the non-member state’s participation for not having accepted the con- 
ditions under article 32, the decision will be binding on that state, since, 
according to article 35(2), it has accepted “in advance for the purposes of 
the dispute the obligations of pacific settlement provided in the present 


102United Nations, General Assembly Documents, Document A/AC/18/61, p. 6. 
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Charter” and one of the important obligations in the Charter is to “accept 
and carry out the decisions of the Security Council.”*®* The fact that a 
state which is not a member of the United Nations refuses to accept the 
conditions laid down by the Council, under Article 32, does not prevent the 
Council from proceeding in the matter. The same result is true if a member 
state does not accept, for some reason or another, the invitation issued to it 
by the Council under article 32.’ This provision is more disadvantageous 
to the non-member state that brings the dispute under article 35(2), having 
already accepted the obligations, than to the non-member state against 
whom complaint is brought, because the latter, according to principles of 
international law, is under no obligation if it does not accept the invitation 
and conditions and the Council’s decisions are not binding on it. Moreover, 
it seems unnecessary to require a non-member state who brings the dispute 
to accept the same obligations twice. 


(h) Invitations outside Article 32 

While article 32 is the only express provision in the Charter for the 
invitation of any non-member state that is party to a dispute under con- 
sideration by the Security Council, the Council has not always proceeded 
under article 32. In some cases invitations have been extended under rule 
39 of the provisional rules of procedure of the Security Council.’” In con- 
nection with the Palestine question, the President (Canada) drew the 
attention of the Security Council to the letter dated December 11, 1947, 
from the Jewish Agency for Palestine, requesting permission to be heard in 
any discussions which might take place in the Council regarding that 
question, whereupon, referring to rule 39 of the provisional rules of proce- 
dure, he made the following suggestion: 


Applying this rule, and in order that the Security Council may have the 
fullest information, I propose that an invitation be extended by the Security 
Council to the Jewish Agency for Palestine to have its representative sit during 
the deliberations of the Security Council on the Palestine question. . . . I 
would add the suggestion that if an application is received from the Arab 
Higher Committee to be admitted to these discussions in the Security Council 
it should be given the same consideration as that given to the application of 
the Jewish Agency for Palestine.’ 


The President’s proposal was adopted, without discussion, and the repre- 
sentative of the Jewish Agency for Palestine took his place at the Council 
table. Also in the Korean aggression question the representative of the 


104Article 25 provides: “The Members of the United Nations agree to accept and 
carry out the decisions of the Security Council in accordance with the present Charter.” 

105Kelsen, op. cit., pp. 425-6. 

106United Nations, Security Council Documents, Document S/96/Rev. 4 (1952), 
rule 39: “The Security Council may invite members of the Secretariat or other persons, 
whom it considers competent for the purpose, to supply it with information or to give 
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“a Nations, Security Council Official Records (3rd year, 253rd meeting, 1948), 
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United States proposed that “the representative of the Government of the 
Republic of Korea be permitted to sit at the Council table during consider- 
ation of this case.” The President (India) ruled, “It is open to us to permit 
this under rule 39 of the Security Council rules of procedure. If there is no 
objection, I propose that we grant the necessary permission.’”?°* While the 
President invited the representative of the Republic of Korea to the Council 
table without objection being raised, it may be observed that, upon the 
strict interpretation of rule 39, “the Security Council may invite members 
of the secretariat or other persons” but not other states. The phrase “other 
persons” may be construed as referring to persons in their individual 
capacity, such as experts, advisers, and so on, and not as including repre- 
sentatives of states. 

There are occasions when the Security Council, when confronted with 
technical difficulties in applying article 32 or rule 39, has extended invita- 
tions in the spirit of the articles or rules of the Charter. In the Greek 
frontier question, involving the future participation in the discussion of the 
representatives of Albania and Bulgaria, the President (United States) 
proposed that, “in accordance with the spirit of that Article and with the 
spirit of justice with which the Charter is inspired, we invite Albania and 
Bulgaria to participate, without vote, during the remainder of this discus- 
sion, in order to assist the members of the Council in reaching an appropri- 
ate settlement of the case.”” When representatives of Mexico, the Nether- 
lands, Poland, and Soviet Russia suggested that article 32 clearly applied 
to the case, the President stated: “I purposely avoided making reference 
to any article except to Article 32. I invoked the spirit of Article 32 and 
the spirit of the Charter and, without saying where it came from, I bor- 
rowed language from Article 35 which, as the Egyptian representative has 
so justly pointed out, should be incorporated in any proposal which would 
give a nation the right to come to this table under the terms of Article 
_— 

Upon the question of extending an invitation to the Republic of Indo- 
nesia in connection with the Indonesian question no. 2, the representative 
of Australia commented that at times the Council had extended invitations 
in accordance with equity and justice; and the representative of the United 
States supported the proposal as being in accordance with the spirit of 
article 32.%° In putting the matter to the vote, the President (Syria) 
expressed the following reason in favour of participation: “. . . we consider 
that the presence of representatives from Indonesia would be necessary and 
helpful for the just solution of this problem.” The proposal was adopted 


without reference to any express article or rule.’ 
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(i) Invitations to Make Factual Statements 


Apart from the above instances in which the states have been invited to 
participate in the discussion relating to the dispute under the spirit of the 
Charter or a rule, the Security Council has also extended invitations to the 
non-member states to make factual statements or to make “such declara- 
tions as they wish to make,” as distinguished from invitations to partici- 
pate in the discussion relating to the dispute. Since there was no express 
provision authorizing this course, the Council extended invitations in the 
spirit of rule 39, of article 32, or of the Charter as a whole. In the Ukrain- 
ian and Greek question, Albania requested to be permitted to make a 
factual statement. The President thereupon interpreted rule 39 as giving 
the Council freedom to invite whomever it chooses to supply it with infor- 
mation or other assistance “as distinguished from participation in the 
discussion.” The representatives of Mexico and the United States were of 
opinion that to grant the Albanian request would be in the spirit of the 
Charter. The President put to a vote the proposal “to invite the represen- 
tative of Albania to come to the table for the purpose of making a factual 
statement,” which was adopted.”” In the Greek frontier question the 
Security Council also adopted a resolution providing in part that “the 
representatives of Albania and Bulgaria are invited to enable the Security 
Council to hear such declarations as they may wish to make.”*"* These 
invitations differ from an invitation to participate in the discussion relating 
to a dispute. The invitation to participate in the discussion confers on the 
state a sort of right, to be invited whenever discussion relating to the dispute 
in question takes place. No new decision need be taken on each instance 
though the President may invite participation as each occasion arises. In the 
case of an invitation to make a factual statement the Security Council must 
again decide if it wants to hear the party for a second time. Also the party 
must accept the conditions laid down by the Security Council in order to 
participate in discussion, while no such conditions govern the giving of 
factual information. In the Ukrainian and Greek question, the President 
of the Security Council rightly distinguished these invitations when he 
observed: “I shall ask the representative of Albania to come to the table 
to make a factual statement. I also want to advise him that this does not 
imply the right to participate in the discussion.””*** 


III. ConcLusiIons 


It is clear that a distinction has been maintained between the position of 
member states and non-member states of the United Nations for the 
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purposes of pacific settlement of disputes. It is highly problematical whether 
this distinction can be justified on the basis of sound principles of law, 
justice, or fairness. History shows instances of greater violations of the rights 
of non-member states than the objections raised by them today against the 
seemingly presumptuous claim of the United Nations to act and speak on 
behalf of the community of states. These instances do not mean that the 
rights of states may be violated with impunity by force of power alone. 
Regulation, within certain limitations, must proceed for the good of the 
whole community of states. In this very dynamic present-day world, changes 
are as necessary as the respect for established order if that order is to con- 
tinue and not to collapse. Even at the times in the world’s history when 
power was the root of distinction, justice remained an ideal to be sought. 
The United Nations has been founded to achieve an ideal of justice. But 
justice requires equality of standing and equality of privilege for presenta- 
tion of cases coming before that body. This equality is important from both 
the academic and the practical points of view. It is the very foundation of 
a healthy system of law and order, whether national or international. Its 
absence shakes the foundations of the organization and leads to doubts and 
suspicions about the value of this system of solving disputes. If the United 
Nations organization seeks sincerely to attain its aim of universality it 
should proceed on the basis of accepted principles of justice and equality. 

The distinction between “dispute” and “situation” is superfluous and 
may operate to the prejudice of non-member states, and is, as well, practic- 
ally difficult to maintain. Instead of serving any useful purpose it creates 
greater confusion and doubt. It is also difficult to decide who are parties 
to a dispute because a party directly affected may not appear to participate 
in the dispute. The Charter obligations of pacific settlement of disputes in 
articles 35(2) and 32 contribute to this uncertainty that undermines confi- 
dence. The writer wishes to emphasize that these distinctions and differences 
are even more likely to prejudice non-member states. The Security Council, 
it is true, has liberally interpreted the Charter in many instances so as to 
avoid the difficulties mentioned. It has avoided distinguishing between 
disputes and situations. It has proceeded, in the spirit of article 32, 
to invite participation in discussion and factual statements. Interpreta- 
tion is truly inherent in the function of any written legal system. But such 
liberal interpretations do serve to emphasize an enlargement of discretionary 
powers of the Security Council that may be dangerous to the ideal of rule 
by international law. Yet where else shall we look, in this swiftly changing 
season, for the signs of a more serviceable development in response to 
change? Legislation is not the only method of legal development. Interpre- 
tation is also an important, though limited, instrument of legal change. 
Moreover, international legislation is today a dilatory process and cannot 
meet day-to-day situations as they arise. 
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The United Nations Charter, as is true with many organic instruments, 
has been subjected to adaptation to meet the requirements of the day. Thus, 
extensive use of the veto in the Security Council is well known to have 
worked towards the development of other methods enabling the United 
Nations to discharge its basic functions in the field of peaceful settlement 
of disputes and the protection of states from aggression. Also, advantage has 
been taken of considerable elasticity in the Charter provisions relating to 
the role of the Secretary General. Similar liberal interpretation may, it is 
hoped, further eliminate the distinctions between members and non- 
members, which are the source of prejudice and inequality. It is especially to 
be noted that the Security Council is empowered to adopt its own rules of 
procedure.* This power permits the abolition of some procedural distinc- 
tions. Thus, we have seen that there is no express provision in the Charter 
or in the rules about inviting a non-member state to make factual state- 
ments. A provision for this purpose may be made in the rules of procedure. 
Finally, a General Assembly resolution, similar in form perhaps to the 
“Uniting for Peace Resolution” might well provide a means for laying down 
the principle that the standing of states, both members and non-members, 
before the Security Council for the pacific settlements of disputes must be 
equal. It is true that the Security Council is not a judicial body. But the 
principle of equality is not limited to judicial tribunals, and it is firmly 
based on natural justice and equity. 


115Article 30 of the Charter states: “The Security Council shall adopt its own rules 
of procedure, including the method of selecting its President.” 
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THE OUTLOOK FOR ONTARIO LEGAL EDUCATION 
C. A. Wricut* 


On February 15, 1957, the governing body of the legal profession in Ontario, 
the Law Society of Upper Canada, by what can properly be styled an act of 
forward-looking statesmanship, took the most significant step of the last hun- 
dred years towards the advancement of legal education, not only in Ontario, 
but in Canada as a whole. Not the least important aspect of the action of the 
Law Society was the fact that it recognized for the first time the necessity of 
a three-year full-time educational programme (as distinguished from profes- 
sional “training”) as a condition precedent to application for admission to 
professional status. Not only was this a complete change in the policy governing 
the school conducted by the Law Society itself, but in adopting that change 
the Society, for the first time in its history, opened the three-year legal educa- 
tional programme of prospective Ontario lawyers to all universities that could 
qualify to meet the standards of the Law Society as the admitting body of the 
profession. 

To appreciate the revolutionary character and true significance of this 
action, it is only necessary to point out that when this action of the Law 
Society was taken, there was only one Ontario university faculty of law—at 
the University of Toronto—offering a professional education and a profes- 
sional degree in law. Owing to earlier regulations governing admittance to the 
profession, even that Faculty had been able to maintain its existence only by 
the determination, courage, patience, and belief in the validity of the views 
that ultimately prevailed, of such men as former Dean Kennedy and those 
who followed him in the teaching of law at the University of Toronto. 

This is not the place to recount again the chequered and stormy career of 
legal education in Ontario.! The past is, indeed, only prologue to the future; 
and that future holds so much in the way of opportunity and challenge, that 
little can be gained, and much might be jeopardized, by brooding over the 
tortuous path that led to the new situation which is so full of promise. What 
is important is that the Law Society has exhibited its confidence in the uni- 
versities by permitting them to participate openly and equally in the education 
of lawyers, and the universities have shown their willingness to co-operate in 
the maintenance of those high standards of competence which it is the Law 
Society’s duty to support. 

Suffice it to say that Queen’s University, the University of Western Ontario, 
and the University of Toronto all had, at one time—in the latter part of the 
last century—teaching faculties of law. With the reorganization of the Law 
Society's school at Osgoode Hall in 1889, at which attendance was made 
compulsory for all students intending to practise law in Ontario, and with no 
credit given for law studies taken at the universities, it is, perhaps, not so 
surprising as regrettable, that most of the universities dropped their early efforts 
to join education in the discipline of the law with the universality of knowledge 


*Dean, Faculty of Law, University of Toronto. 
1See C. A. Wright, “Should the Profession Control Legal Education?” (1950), 3 
Journal of Legal Education 1. 
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that is the hallmark of a university. The University of Toronto alone continued 
in one way or another to keep alive active teaching in law which, beginning at 
Bologna in the twelfth century, has become one of the strongest traditions of 
the modern university. 

While for some years, in the University of Toronto, law was taught in what 
became a separate Department in the Faculty of Arts (so that students intend- 
ing to qualify for the profession might receive credit for the pre-legal university 
work more and more insisted on by the Law Society as a condition of entering 
their own school), the Faculty of Law retained throughout the years its inde- 
pendent existence and is today, along with Arts and Medicine, one of the 
three “oldest” faculties at the University. It was not, however, until 1949 that 
the Faculty of Law was reorganized on its present basis of three full-time years 
of professional education following a degree in Arts or its equivalent or, in 
some cases, two satisfactory years after the equivalent of Ontario grade XIII. 
In that year, the Law Society for the first time relaxed its non-recognition 
policy with regard to legal education outside its own school. From 1949 on, 
graduates of the Toronto Faculty were given credit for the first two years of 
the Law Society’s four-year programme inaugurated in that year, consisting of 
two full-time years of academic education, a third year under articles, and a 
fourth year of articles and part-time attendance at the Osgoode Hall Law 
School. Unsatisfactory as it may have been for graduates of this Faculty to be 
required to spend a year longer in reaching the bar than students attending 
the Osgoode Hall school, particularly when that year was largely spent in a 
repetition of class work already done at the University, one can perhaps 
understand and even sympathize with the action of the Law Society. After 
all, a considerable break with the past was being made; university law schools 
were at that time an unknown quantity; and to proceed slowly was certainly 
in the best legal tradition. 

The action taken by the Law Society in February, 1957, placed graduates 
of all approved university schools on a basis of equality, both with respect to 
elapsed time and courses of instruction, with graduates of the Law Society’s 
school at Osgoode Hall. Since this equality was based on the premise of a 
three-year full-time academic programme, the Law Society was, in effect, 
making a radical change in the programme of its own school. It is probably 
fair to say that for many years the profession considered the Osgoode Hall 
Law School as an adjunct of a “training” programme for professional compe- 
tence. As such, for many years it operated on a part-time basis with two 
lectures a day given at times least likely to interfere with the office work on 
which students were concurrently engaged under articles of apprenticeship. 
In 1949, for the first time, the Law Society’s school adopted a two-year full- 
time educational programme, the other two years being a mixture of appren- 
ticeship and lectures. 

Under the 1957 proposals, the Law Society separated its own school from the 
“training” programme and established it, with the full concurrence of all the 
Ontario universities, as a full-time educational institution with degree-confer- 
ring powers. Henceforth, the Osgoode Hall Law School will, one may assume, 
operate on a basis similar to that of a university faculty in which admittance 
of students, origination and execution of courses and control of standards will 
be a matter of faculty concern, with the Law Society as such assuming a role 
of administration similar to any university, non-academic Board of Governors. 
That such is the case is indicated by the fact that in the 1957 resolutions, the 
Law Society established a Bar Admission Course to which graduates of all 
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approved law schools, including Osgoode Hall Law School and other uni- 
versity schools, were to be admitted on proof of graduation from such schools 
or faculties. This course will consist of fifteen months under articles, plus a 
period not to exceed six months of lectures conducted by the Law Society 
itself. Thus the separation of the qualifying “training” of applicants for 
admission to the profession, and the “educational” requirements is complete. 

There can be little doubt that one of the reasons for this opening of legal 
education to the universities of Ontario was the prospect of an alarming 
increase in the potential numbers of law students in the next ten years. It 
would be unfair to expect that any one institution should attempt to provide 
the educational background for the ever expanding numbers who will be 
seeking to enter the profession in Ontario in the future. The question of 
numbers will, indeed, raise serious questions for the universities now entering 
the law field. What is the policy of such universities to be? What is the opti- 
mum number that a given university may feel it can properly handle and 
maintain standards? Questions of standards and curricula are also matters to 
which the universities of Ontario must give increasing concern. The fact that 
the Law Society has indicated its willingness to accept without examination 
graduates from a school to which it gives approval involves a serious responsi- 
bility. It should, and it must, act as a challenge to the universities to merit the 
confidence reposed, and this can only be done by an insistence on the highest 
of academic standards. 

One of the great advantages that should develop from the action of the 
Law Society is the increase in trained teaching personnel in Ontario, and a 
consequent increase in sound research based on the realities of undergraduate 
programmes geared to the main job of producing educated men and women 
for the profession. While the Law Society has a right to insist on certain basic 
fields of study being covered by all schools producing candidates for the Bar 
Admission Course, it is as inevitable as it is desirable that the increase in the 
number of schools and the number of teaching personnel should produce 
diversity of approach and different emphasis on various fields of investigation. 
Certainly the separation of the truly educational from the technical training 
and preparation for participation in private practice should permit greater 
scope for the development of such subjects as international law, jurisprudence, 
comparative law, and so on, than was possible so long as the one-school system 
prevailed in Ontario. 

Since the new Law Society regulations were announced, Queen’s University 
and the University of Ottawa have both established a teaching programme 
in law and have had their programme approved by the Law Society. The 
Osgoode Hall Law School has also reorganized their programme to meet the 
new three-year full-time requirement. The existing programme of the Uni- 
versity of Toronto’s Faculty of Law has been approved without change. As 
the curriculum, entrance requirements, and general objectives at the University 
of Toronto Faculty remain as they have been since 1949, the Editor has sug- 
gested that my remarks should merely serve as a background for the discussion 
of programmes of the universities entering the legal education scene during 
the last year and the new revised curriculum and objectives of the Osgoode 
Hall Law School. The University of Toronto extends a hearty and sincere 
welcome to both Queen’s and Ottawa on their entrance to this field and at 
the same time expresses its congratulations to the Osgoode Hall Law School 
on its new programme, and on its envied and commodious new quarters. 
While we can report, curriculum-wise, nothing save a shift and an increase 
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in the optional subjects in both the second and third years of our teaching 
programme, we are looking forward with keen anticipation to the future bene- 
fits we may gain from the experience and the programmes of the other law 
schools in this province. 

As the question of numbers is a problem that will face every school in 
Ontario in the near future, perhaps some indication of the University of 
Toronto’s position may be helpful. Until the new regulations of February, 
1957, for reasons already suggested, the numbers attending this Faculty never 
rose beyond fifty a year. In the academic session 1957-8, and notwithstanding 
our requirements of a “B” average or better from all applicants, 192 persons 
applied for admission to our first year. This presented a serious problem which 
may well be aggravated next fall. It has always been our policy that we would 
under no circumstances enrol in one class more than one hundred students. 
Our preference would be to confine a class to a maximum of 65 to 75 students. 
This would, however, mean a doubling of our full-time staff of nine if we 
were to split our classes into sections, We not only did not have the staff 
required for the splitting of classes but we faced, temporarily, a difficulty in 
finding physical accommodation for more than 85 to 90 students, which was 
the number enrolled in the first year in the fall of 1957. Pending the develop- 
ment of this University’s building programme, it would appear that for another 
year at least we could not physically accommodate any greater number in the 
first year. 

As we believe in the virtues of a law school sufficiently small to permit par- 
ticipation by individual students in class discussion and conierences with staff, 
and at the same time large enough to warrant as large a teaching staff as 
possible—in order to bring the greatest diversification of specialists into the 
teaching programme—we have set as an outside target for the next ten to 
fifteen years a student enrolment in all years of 350. More than this we do 
not wish, since we feel that at that stage we will meet the law of diminishing 
returns, We are, of course, not close to that target at the moment, We expect, 
however, that with our increasing numbers we shall, next year, be compelled 
to add to our present staff in order, amongst other reasons, to conduct properly 
our first-year course on legal writing which requires individual instruction 
and supervision of students. 

For many years the universities have been seeking to participate in the 
education of lawyers. The Law Society’s action of last February has provided 
that opportunity and has opened the way for what should be unparalleled 
development of legal education in this province. The way in which the uni- 
versities and law schools are preparing to meet that challenge furnishes the 
basis for the series of comments on the “new look” in Ontario legal education 
which follows, 


OSGOODE HALL LAW SCHOOL—TODAY AND TOMORROW 
H. ALLan LEaAL* 


Tue three-stage programme for legal education in Ontario adopted in 1957, 

which has already launched two new law faculties whose progress is reported 

elsewhere in these pages, is a development of the greatest significance for the 
*Vice-Dean, Osgoode Hall Law School. 
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Osgoode Hall Law School. From its establishment by the Law Society of 
Upper Canada as a permanent institution in 1889 until last year, the School 
not only provided professional training but also was an integral part of the 
accrediting procedure of the Society, which by statute was seized with the 
responsibility of certifying persons fit to practise in this jurisdiction. In the 
separation of these two functions was found the solution by which recognition 
could be given to the legitimate claims of the university law faculties for 
providing formal legal education whilst retaining for the Society the accredit- 
ation for law practice. Under the new scheme, Osgoode Hall Law School is 
competing as a professional law school with the two other approved law 
faculties—the University of Toronto Faculty of Law and Dalhousie University 
Faculty of Law, at Halifax, Nova Scotia, and the two conditionally approved 
faculties—Queen’s University Faculty of Law and the University of Ottawa 
Faculty of Law (Common Law Section). Aware as I am of the dangers of 
easy generalization, I think it is a fair statement that under the new scheme 
the Osgoode Hall Law School in its aims, objectives, programme and curricu- 
lum differs in no way from the approved university faculties whose preoccupa- 
tion lies in the training of young men and women for the practice of law and 
in the qualities of a good lawyer. In this it remains a professional law school 
in the pattern established on this continent and, because of certain assumptions 
which it is hoped are warranted, it differs materially from the British type of 
university law school which seeks to provide a broad liberal education through 
the medium of law. 

One assumption arises out of the requirements for admission to the 
law course. The pre-legal stage of the new plan consists of a com- 
plete university course in Arts leading to a first degree, or of satisfactory 
completion of two years in an approved university course after senior matricu- 
lation ( grade XIII), or three years after junior matriculation (grade XII). 
The class entering the Law School in September, 1957, was admitted on these 
bases and those admitted as non-graduates represent slightly more than 25 
per cent of the first-year class or, in numbers, 66 non-graduates as against 253 
graduates. The non-graduates accepted had a level of academic attainment of 
60 per cent or higher. The experience gained from one set of examinations con- 
ducted at the end of the fall term gives some indication that the non-gradu- 
ates achieved a lower level of attainment than those admitted as graduates. 
It is appreciated, of course, that no reliable inferences can be drawn at this 
early date. In recent years the wastage due to failures (and to a much lesser 
extent withdrawals) in the first year has been slightly more than 10 per cent. 
These statistics are being watched very carefully in order that any necessary 
adjustment in the grade requirement of non-graduates can be made, In addi- 
tion to these standards the Admissions Committee (a standing committee of 
the faculty presided over by the Dean) concerns itself with the nature and 
degree of concentration of courses taken at the university in the case of each 
applicant for admission. 

The adoption of the third stage of the new plan has had an even more 
profound effect on the position of this School. This stage, the Bar Admission 
Course, provides for an apprenticeship period with a qualified solicitor for 
fifteen months and a complementary period of intensive clinical training for 
six months. The acquisition of the practical skills and techniques and the 
inculcation of professional responsibility is no longer the sole responsibility of 
the Law School. As a practical matter it has meant that students are now 
compelled to devote full-time to the academic programme at the School 
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throughout the three years of the course. In short, the Osgoode Hall Law 
School has become a full-time law school whose academic programme leads 
to the granting of the Bachelor of Laws degree. This has meant an enlarge- 
ment and enrichment of the programme of studies which was not possible in 
view of the legitimate but conflicting claim for time required to be spent on 
office training under the previous course. I do not suggest that now or at any 
time in the future the School can or will be indifferent to the needs of the 
profession. It is true to say, however, that not upon its certificate alone will 
persons be accredited as fit to practise law in all fields. 

The curriculum of the law course in the first two years remains substantially 
as it was under the prior four-year plan. For the first year it includes history 
of law and legal institutions, contracts, torts, land law, personal property, 
criminal law and procedure, evidence, practice 1 (civil procedure), and 
judicial remedies. The course in land law includes materials on future interests 
and landlord and tenant. The course on civil procedure is continued into the 
second year as practice m and is taught by the same instructor with a total of 
72 hours allotted. That part of the practice group programme dealing with 
litigation, formerly covered in first year, will be absorbed into the trial and 
appellate practice seminar in the Bar Admission Course. The remaining sub- 
jects of the second year include sale of goods, banking and bills of exchange, 
agency, equity (including the law of trusts, but not restrictive covenants), 
family law, company law, conveyancing, mortgages and sales of land, and 
constitutional law. The practice group programme dealing with commercial 
law, formerly covered in the second year, will be absorbed in the commercial 
law seminar in the Bar Admission Course. All subjects in the first two years 
- compulsory, and a total of 450 hours in each year has been allotted to 

em. 

This work load of 450 hours of formal classroom instruction (3 hours a 
day, 5 days a week for 30 weeks excluding the normal examination periods) 
has now been carried into the third year of the Bachelor of Laws course. A 
50 per cent increase in the number of hours available for formal instruction 
in this year has made possible the addition of subjects which, however desir- 
able and indeed essential, have hitherto been omitted from the curriculum to 
accommodate practical training. These additions include jurisprudence, public 
international law, land use control, and accounting. These subjects, along with 
conflict of laws, estate planning, municipal law, taxation, and partnership 
comprise the compulsory subjects of the final year. A further word concerning 
the course in estate planning may be justified. It is not a course in tax tech- 
niques, nor is it strictly a course in skills, because it assumes responsibility for 
the teaching of the substantive law of wills, intestate succession, administration 
of estates, insurance law particularly as it pertains to life insurance, and 
advanced work in future interests, including class gifts and the rule against 
perpetuities. On the other hand, it assumes proficiency in the substantive law 
of trusts, taxation, real property, and company law. Matters of drafting and 
the actual formation of estate plans and the essential “how to do it” features 
of estate planning are left for the estate planning seminar in the Bar Admis- 
sion Course. The objects of the course in public international law are to 
acquaint the third-year students with the legal aspects of inter-state relation- 
ships, with particular reference to emerging legal problems relevant to the 
external activities of the Canadian government, Canadian corporations and 
individuals; and to provide basic training for students seeking a career in the 
public service and the legal side of large corporations having international 
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connections, The courses in land law for first year, conveyancing and mort- 
gages for second year, and land use control in the final year, are complementary 
and together deal with the law and problems arising out of the acquisition and 
disposition of land, except succession on death, and its use as it is affected by 
the planning function of government at the municipal, provincial and federal 
levels. The balance of the courses in the final year is composed of electives 
and offers the students some opportunity for specialization. The student is 
required to elect to take one of (1) bankruptcy, (2) legislation, and (3) 
administrative law; one of (1) admiralty law and practice, (2) insurance law 
(other than marine), and (3) labour law; and one of (1) mechanics’ liens 
and (2) patents, trade marks and copyright. 

Because it is appreciated that the terminology, content and method involved 
in legal studies present formidable difficulties to students entering upon the 
first year of a law course, the School provided last September an introductory 
course, compulsory for all first-year students, which was given immediately 
prior to the commencement of formal lectures in the fall term. The programme 
was aimed at giving the students upon the threshold of their legal studies some 
insight into the nature and scope of the study of law and to provide an oppor- 
tunity for them to learn at an early stage what to expect and what was 
expected of them. The topics covered included elementary material on the 
theory and sources of law, the judicial process, the categories of law and the 
law school curriculum, the personnel of the law and the objectives of legal 
education. The series of lectures and informal discussions were conducted by 
the faculty, practitioners and judges; and the consensus of faculty and 
students alike was that this innovation was extremely helpful and consequently 
it will be repeated in future years. 

It was indeed a happy circumstance that with the commencement of the 
new three-year Bachelor of Laws course in September, 1957, the School was 
able to move into spacious, attractive and, by former standards, luxurious new 
quarters. The large addition to the Law School premises now provides four 
lecture halls accommodating approximately 1,150 students as compared with 
previous accommodation for 450. In addition, there are 14 seminar rooms with 
a seating capacity varying from 20 to 50 persons, a moot court room, board 
room for the Legal and Literary Society (the student governing body) , cafeteria, 
student common rooms and locker rooms. Although it may be regarded by some 
as an overindulgence in concern for students’ comfort, access between floors 
is gained through escalators. Experience to date has proven conclusively that 
this is the most efficient method for transporting large numbers of persons in 
a short space of time and we at the School are very appreciative of the fore- 
sight shown in this regard. 

Through the generous co-operation of the legal profession in making the 
Great Library available to students this School, even in the years of crowded 
classes since World War II, has never suffered from inadequate library facil- 
ities. This result was accomplished, however, at some inconvenience to the 
practising profession and the plans for the new building included a large 
extension to the students’ library to provide seating accommodation to well 
over the 40 per cent standard accepted for the approved United States law 
schools. With the combined holdings of the Phillips Stewart Library and the 
Great Library the students at this School have access to well over 100,000 
volumes. 

The teaching staff of the Law School consists of seven full-time members 
and sixteen special lecturers from the practising profession. It must be said at 
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once that this School owes the greatest debt to those distinguished members of 
the profession who, at some inconvenience and even sacrifice to themselves, 
have been willing to participate in the teaching programme of the School 
and without whose helpful assistance the Law School as it now exists would 
have been impossible. These devoted people bring to the students in their 
respective subjects and to the School generally a familiarity with the pressing 
problems of everyday law practice and that degree of expertness in finding 
legal solutions which makes the law an effective instrument of social control. 
It must also be borne in mind that in some law schools that have gained an 
international reputation for excellence in all departments, some of the depart- 
ments are headed by distinguished part-time lecturers (or would it be more 
accurate to say part-time practitioners). It is, however, as true today as it 
ever was that the burden of policy formulation, administration, research and 
legal writing rests primarily upon the members of the full-time staff. 

The School at present has a population slightly in excess of 700, and a ratio 
of students to faculty of 100 to 1. Two immediate additions to the full-time 
staff have been authorized. I believe that I express the consensus of the faculty 
in stating that some substantial improvement in the student-faculty ratio is 
desirable. The same degree of unanimity, however, does not exist concerning 
the means by which this is to be achieved. A method which comes to mind 
immediately is that of splitting classes. Even those who favour this method 
hold strong but divergent opinions concerning how it is to be done. For 
example, are the smaller classes in the same subject to be conducted by the 
same instructor and does each section have a different instructor? And what 
of the examinations? Should they be the same for all sections or different for 
each of them? In my opinion, some institutions have solved the moral problems 
involved here by simply ignoring them. A few years ago the splitting of classes 
would have had my unqualified support, but in the light of more recent 
experience I am not so certain. Perhaps the only thing that one can be certain 
about is that one ought not to be dogmatic in these matters. Many of us have 
shared the enriching experience of attending classes of upwards of 300 which 
literally crackled with enthusiasm, vitality and curiosity. Some of us unhappily 
also will have shared the experience of seminars of 20 or less which were dull, 
stupefying and sleep-inducing. The question is one of subject-matter, method 
and, above all else, ability and personality of the class leader. But apart from 
the splitting of classes, substantial advantages unquestionably do flow from 
an improvement of the student-faculty ratio, in the opportunity for more 
frequent interviews with students, tutorial programmes and, in general, the 
increased productivity (up to a point) that comes with more bees in the hive. 
Some members of the faculty at this School already engage in ambitious and 
fruitful tutorial programmes. 

No description, however brief, of the evolution of the Osgoode Hall Law 
School under the new plan for legal education would be adequate without 
reference to the basic changes that have occurred in its relations with its 
governing body, the Law Society of Upper Canada. Reference has already 
been made to the standing committee of the faculty which passes on all admis- 
sions to the Law School within the broad requirements that are laid down 
for all approved law schools. Development into institutional maturity is mani- 
fested in many different ways. The School has a separate administrative office 
under the Registrar who also acts as Secretary to the Admissions Committee. 
Other standing committees of the faculty include library, standards, and 
budget; and these committees report to the faculty at regular monthly meetings. 








290 Tue University oF Toronto Law JOURNAL 


Reports on examinations and students’ petitions go forward to the Legal 
Education Committee of the Society as a matter of information. It is said, and 
rightly said, that the Osgoode Hall Law School is not autonomous, but neither 
is the university faculty free from the control of its senate. There is much to 
be said in favour of a governing body of a law school that is composed of 
lawyers who are sympathetic to its problems and mindful of its needs. If the 
public demands some reassurance in these matters I would merely point out 
that the Law Society has recently expended its life savings in providing for 
the Law School the new building to which reference has been made in this 
note, Recent developments have indeed amply demonstrated a remarkable 
singleness of purpose between this Law School and its governing body. 


THE QUEEN’S UNIVERSITY FACULTY OF LAW 
J. A. Corry* 


Tue Faculty of Law at Queen’s University opened in September, 1957, 
offering instruction in the first year to twenty-four students. This is not a new 
inspiration or sudden ambition for Queen’s University. The first Faculty of 
Law was opened in 1861 but ceased giving instruction in 1864. It was revived 
again in 1880 but no more successfully, closing its doors in 1883. Even then, 
hope did not die completely. The University continued, up to 1911, to print 
in its calendars a list of examiners in Law. The decision of the Law Society 
of Upper Canada, in February, 1957, to invite the universities of Ontario to 
take part in legal education in the province was accordingly warmly welcomed 
by Queen’s University, and the Board of Trustees quickly authorized the estab- 
lishment of a Faculty of Law, to open in 1957 if possible. J. A. Corry, the 
Vice-Principal, and formerly a teacher of law in the College of Law at the 
University of Saskatchewan, was appointed Acting Dean. Temporary quarters 
were secured and arrangements were made through the generous co-operation 
of the Frontenac Law Association for the use of its library in the meantime, 
thus overcoming the almost insuperable difficulty of assembling an adequate 
working library in the space of six months. 

Two full-time teachers were appointed in the summer of 1957 to carry the 
main burden of instruction in the first year. One is H. R. S. Ryan, QO.C., 
B.A. (Toronto), who has had an active practice in Port Hope for the past 
twenty-four years and who has cherished an ambition to teach law for many 
years (although not as long, of course, as Queen’s has hoped for the oppor- 
tunity). The other is D. A. Soberman, B.A., LL.B. (Dalhousie), LL.M. 
(Harvard), member of the Ontario and Nova Scotia Bars, who has recently 
been teaching in the Faculty of Law at Dalhousie University. They, with the 
assistance of the Acting Dean, are teaching torts, contracts, property, criminal 
law, practice, and legal and constitutional history to the first year in the 
current session. W. R. Lederman, B.A., LL.B. (Sask.), B.C.L. (Oxon.), Pro- 
fessor of Law at Dalhousie University, has been appointed Dean of the Faculty 
and will take up his duties on July 1, 1958. Two further additional instructors 
are being appointed for the year 1958-9. 

Rapid progress is being made in building up the law library, partly by 
purchase but notably by gifts from a number of friends of Queen’s. Much the 

*Vice-Principal, Queen’s University, and Acting Dean, Faculty of Law, Queen’s 
University. 
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most important of the gifts comes from the family of the late Honourable 
W. F. Nickle, who have generously presented to the University Mr. Nickle’s 
law library of some 3,000 volumes in excellent condition, At the time of his 
death in November, 1957, Mr. Nickle had practised in Kingston for over 
sixty years. As a young man, he had taken over the library of his older partners 
who, in turn, had practised in Kingston for a great many years before he 
began. Mr. Nickle’s library, therefore, had been more than a hundred years 
in the building and is one of the finest private law libraries in Canada. Building 
on this base, filling in gaps, and adding texts, treatises, and law reviews, has 
already brought an adequate teaching law library within easy reach. From 
now on, acquisitions for the library will become more selective. 

The curriculum for the second and third years has been settled, fixing the 
courses thought to give the best preparation to students planning to go to the 
Bar. At a later date, it is hoped that the new Faculty will develop some special- 
ties and will be able to offer some optional courses for students bent on a 
particular type of legal education. What these are will depend on resources 
and on the interests of the full-time teaching staff when it has been assembled. 
In 1959-60, when all three years of the course will be offered, the minimum 
full-time teaching staff will be seven persons supplemented by lecturers from the 
Kingston Bar. As the student body grows in number and as special interests 
emerge in the staff, it is hoped to be able to make additional full-time appoint- 
ments. 

Queen’s has always been a small university, thinking earnestly about quality. 
The Queen’s Faculty of Law does not want, any more than the University 
as a whole, to become large. A total of 150 to 160 students in the Faculty of 
Law seems to offer the best balance of manageable classes for teaching purposes 
with the desirable support of revenue by fees. The results achieved in teaching 
depend not only on the content of what is taught and on the skill of the 
teacher but also on the atmosphere in which the teaching goes on. There is a 
contagion of learning which is best communicated where the student group is 
small and where they come to know their teachers and one another intimately, 
not only in the classroom but through the ease of informal meeting and talk. 
More than almost any other subject, the study of law lends itself to discussion, 
especially in the small group where students and teachers may find an ésprit de 
corps which is generally exhilarating and lifts the level of performance to a 
higher plane. Views will differ concerning the point at which these possibilities 
begin to diminish seriously, but the Queen’s Faculty of Law puts it at about 
60 to 75 in the first year and thinks that a total registration of as many as 200 
would make it hard to realize the values just discussed. 

In the matter of legal education, the first objective of the Faculty is, of 
course, to justify the trust of the Law Society of Upper Canada in providing 
for university participation in preparation of students for the Bar. The Faculty 
wants first of all to teach accurately and well what the lawyer needs to learn. 
By no means all that he needs to learn can be taught in three years and 
choices have to be made. In selection and emphasis, an effort will be made 
to concentrate on the things that the lawyer needs to know but is most unlikely 
to learn except through systematic reading, study and reflection, with less 
emphasis being put on the techniques of the craft that can be acquired—and 
can only be perfected—through practice and experience. Applying this 
principle will not always be easy but the Faculty has no doubt at all of its 
correctness as a principle. 

What a lawyer needs to know depends both on his function in the society 
and the nature of the society in which he performs it. Seeing that his essential 
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professional function is to protect efficiently rights recognized by law, his first 
obligation is to know how to find the law quickly and how to do what needs 
to be done in his client’s interest. Barring thermo-nuclear dissolution of his 
society, the lawyer of the last half of the twentieth century will live and 
function in a society of great complexity marked by a degree of interdepen- 
dence between individuals and groups hitherto unknown. It is highly probable, 
if not utterly certain, that the endless adjustments of human relationships in 
this society will involve a great deal of legislative change in the laws and much 
greater reliance on meditation and negotiation than in the past. Already 
we can see that the lawyer is becoming one of the indispensable adjusters of 
relationships in this particular milieu. 

If the individual is not to be submerged completely in the flux brought on 
by the contentions and raucous urgencies of great corporations, massive trade 
unions, big governments, and so on, he needs the services of men who are loyal 
to the values that have given coherence and dignity to our society in the past 
and who are also wise in the ways of the collectivized society in which we must 
live. So the lawyer needs to have transmitted to him the legal and constitutional 
tradition of the common law which has buttressed our values in the past and 
he needs to know the law as a technique of orderly adjustment of interests as 
well as a catalogue of rights. If not sufficiently in his pre-legal, then in his 
legal education he needs to be introduced to the main features of the society 
in which he will work as an adjuster of interests. In short, he must learn the 
high aims of his art, master the tools of his craft and understand the medium 
in which he works. Aspiration and performance are, of course, different things, 
but at least the Queen’s Faculty of Law aspires, as Mr. Justice Holmes said 
of the Harvard Law School, “to teach law in the grand manner.” 


THE FACULTY OF LAW OF THE UNIVERSITY OF OTTAWA 
Grorces Caron* 


In 1887 the University of Ottawa attempted to establish a Faculty of Law 
with Sir John Thompson, the future Prime Minister of Canada, as Dean; 
the Honourable Télesphore Fournier, a Justice of the Supreme Court of 
Canada, as Vice-Dean; Napoléon Belcourt, later on named to the Senate of 
Canada, as Secretary; and Sir Richard W. Scott as the representative of the 
Faculty in the University Senate. Circumstances made it impossible, however, 
to proceed with the opening of the School. 

After 1950 the University took steps to realize the project initialled over 
sixty years before by organizing a course in civil law, in conformity with the 
regulations of the proper professional bodies of the province of Quebec. On 
June 7, 1952, the General Council of the Bar of the Province of Quebec 
authorized the University to present its students for its Bar examinations, and 
on February 6, 1953, the legislature of Quebec gave its approval to this 
decision. On September 15, 1953, the Faculty of Law received its first students 
—28 in the first year. On January 28, 1954, the University was by a law of the 
Quebec legislature authorized to present its students for the examinations of 
the Chamber of Notaries of the Province of Quebec. In 1956, the University 


*Secretary, Faculty of Law, University of Ottawa. 
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granted the Licence in Laws (LL.L.) to its first civil law graduates, 22 in 
number. In September, 1956, the Faculty admitted its first students in fourth 
year—a year of practical training prescribed for admission to the examinations 
of the Bar of the Province of Quebec. 

In the spring of 1957, the Law Society of Upper Canada changed its rules 
governing admission to the practice of law in Ontario, and the University of 
Ottawa secured the approval of the Society to give courses in common law and 
proceeded with the organization of a Common Law Section. On September 
16, 1956, forty-nine students were registered for the first year of the course in 
common law as authorized by the Law Society of Upper Canada. 

The general aim of the Faculty is to provide its students with legal training 
based upon the principles of Christian ohiiaeeshe and to graduate lawyers and 
notaries who are conscientious, devoted to the interests of their fellow-men and 
capable of contributing to a just solution of provincial, federal and interna- 
tional problems. More particularly, the Faculty seeks to prepare its students 
for the practice of their future profession. The Civil Law Section prepares its 
students for the practice of law in the province of Quebec either as lawyers 
or notaries. The Common Law Section offers courses designed not only to 
provide eligibility for admission to the Law Society of Upper Canada and 
entrance to its Bar Admission Course but also to provide general qualifications 
for the practice of law in any jurisdiction in which the common law prevails, 
as well as qualifications for business and government administration. Also, it is 
intended to provide higher legal education by postgraduate courses. In Sep- 
tember, 1957, courses leading to a Doctorate in Laws were inaugurated in the 
Civil Law Section. Future plans include the organization of courses to prepare 
students for careers in the government service, such as courses in constitutional, 
administrative and international law. Also, it is planned to establish an institute 
of comparative law. 

The University of Ottawa has but one Faculty of Law with a Dean who is 
responsible to the Rector and the Council of Administration of the University 
for both sections of the Faculty. The entire Faculty is housed in one building, 
and the teaching staff and the students of both schools use the same library, 
the same common rooms, and so on. However, there are two distinct sections 
of the Faculty, organized and functioning separately under the direction of the 
Dean. The Civil Law Section and the Common Law Section have thus distinct 
programmes of study and curricula, teaching and executive staffs, and aca- 
demic meetings, and the students registered in one Section follow no course 
given in the other. 

The library now contains over 9,000 books as well as a good number of the 
current periodicals. It will add to its collections and expand its facilities each 
year. 

In general, the programme of undergraduate studies is determined in con- 
formity with the regulations of the proper professional bodies namely, the Bar 
of the Province of Quebec, the Chamber of Notaries of the Province of 
Quebec and the Law Society of Upper Canada. In the Civil Law Section, 
students must undergo three years of theoretical study, comprising lectures, 
seminars and research projects leading to a university degree in law, being 
either a Licence in Law (LL.L.) or Bachelor of Laws (LL.B.) depending 
upon the average mark obtained in the examinations. There is a minimum of 
1,600 hours of lectures during three years, and approximately 100 hours are 
required for the practical exercises, either in groups or with a member of the 
teaching staff, besides the personal work of the student. A fourth year is 
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devoted to practical or clinical work, preparing for the examinations of the 
professional corporation, and facilitating at the same time the preparation of 
a Master of Arts degree in law. In the Common Law Section there will be 
three years of study leading to the degree of Bachelor of Laws (LL.B.) and 
providing entrance qualifications to the new Bar Admission Course of the Law 
Society of Upper Canada. In the first year, which is now organized, there are 
570 lecture hours. 

In the field of graduate studies the Faculty determines, with the approval 
of the University Senate, the rules governing the Doctorate in Law courses, 
the examinations, and the preparation and defence of the thesis. A director 
of the doctorate courses organizes the courses of study for each candidate and 
directs him in the preparation of his thesis. The subjects of the doctorate 
courses change each year. Attendance at these courses is one of the conditions 
for obtaining the degree, and is required for at least one year and preferably 
two. There are 90 hours of lectures this year, a third of which are of a practical 
nature. However, the number of lecture hours will probably be increased next 
year to 120. The candidates for the doctorate degree have a written examina- 
tion on the subject of the courses and an oral examination, not only on the 
lecture programme, but also on a more extensive programme of studies decided 
upon at the beginning of each year. The research work and the writing of a 
thesis are done under the direction of a professor, who must give his approval 
as the research and the editing proceed. A public defence of the thesis is also 
required. 

In the Civil Law Section the administrative staff comprises the following 
officials: Dean, The Honourable Gérald Fauteux, B.A., LL.L., LL.D. (Ot- 
tawa), D.C.L. (McGill) , Justice of the Supreme Court of Canada; Vice-Dean, 
The Honourable Paul Ste-Marie, B.A., LL.B., LL.D. (Ottawa), Justice of the 
Superior Court of Quebec; Director of Undergraduate Courses, Rodrigue 
Bédard, B.A., L.Ph., LL.L.; Director of Graduate Courses, Pierre Azard, LL.D. 
(Paris), L. és L. (Paris) ; Secretary, Georges Caron, B.A., B.C.L.; Assistant 
Secretary, Germain Briére, B.A., LL.L. The Regent of the Faculty and Repre- 
sentative of the University Rector and Council of Administration is the 
Reverend M. Bélanger, O.M.I., Vice-Rector of the University. There are 
five full-time and thirty-five part-time teachers in the Civil Law Section. 

The curriculum being followed in the Common Law Section is the basic 
curriculum prescribed by the Law Society of Upper Canada, with the addition 
of a course in agency, and, an interesting experiment, a first-year course in 
jurisprudence. Also, the traditional course in criminal law has been subdivided 
into substantive criminal law and criminal procedure. The teaching staff is 
composed of three full-time and four part-time lecturers. The full-time 
lecturers are Thomas G, Feeney, B.A., LL.B. (Dalhousie), Director of Courses 
and Lecturer in Property and History of Law; Arthur L. Foote, B.A., LL.B. 
(Dalhousie), B.C.L. (Oxford), Lecturer in Contracts and Agency; and John 
Bruce Dunlop, B.A. (Queen’s), LL.B. (Toronto) , LL.M. (Harvard) , Lecturer 
in Torts. Those lecturing part-time are A. L. M. Danis, O.M.I., M.A., Ph.D., 
B.C.L., S.T.L., Lecturer in Jurisprudence; Adrian T. Hewitt, Lecturer in Civil 
Procedure; Roydon A. Hughes, Q.C., Lecturer in Criminal Procedure; and 
J. C. Martin, Q.C., Lecturer in Criminal Law. 

The total number of students in both sections is 167. The Civil Law Section 
numbers 118 students comprising graduates (18 students in the courses leading 
to the doctorate and 24 students in fourth year); and undergraduates (74 
students about equally distributed in the first three years). The Common Law 
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Section has 49 undergraduates, all in first year. These students originate, in the 
Civil Law Section, from Quebec (83) and Ontario (35); and in Common 
Law Sections, from Ontario (44), Quebec (2), Alberta (1), British Columbia 
(1) and the United States (1). It is not expected that in the future the number 
of students in the Civil Law Section will be more than 150. In the Common 
Law Section, second-year courses will be given next year and third-year courses 
in 1959-60. Before very long there should be about 175 students in this Section. 

Of the 22 graduates of the first class to be graduated in the Civil Law 
Section, in 1956, 21 tried the professional examinations of the province of 
Quebec and 17 were successful. Six graduates ranked amongst the first 25 of 
the 150 candidates for the examinations of the Bar of the Province of Quebec, 
held in June, 1957. 

The inauguration of the Common Law Section of the Faculty of Law not 
only marks the new and increased role of universities in legal education in the 
province of Ontario, but also constitutes a unique innovation—the establish- 
ment, in one of the areas of the world where the common law and civil law 
come into close contact (the Ontario-Quebec border) , of a law faculty teaching 
both common law and civil law. Indeed, the Faculty of Law of the University 
of Ottawa is the only one in Canada, perhaps in the British Commonwealth, 
to offer at the same time regular courses in civil law and in common law. The 
complete course in common law will not be given until the year 1959-60. At 
this stage of its practical development it will suffice to mention the vision 
shared by the faculty members of both sections anent the obvious possibilities 
in the field of comparative law and to say that it is felt that a firm foundation 
for its success is being laid. The Faculty of Law in the University of Ottawa is 
also the first in Canada to offer courses leading to the Doctorate in Civil Law. 








STATUTES 
BRITISH COLUMBIA’S NEW ADOPTION LEGISLATION 
GitBert D. KENNEDY* 


Tue common law knew nothing of adoption. Adoption legislation in its 
beginning provided only a piecemeal and haphazard solution to an evolving 
social phenomenon. A child was received into a new home as a child of that 
home. The parents acquired a child not born to them in lawful wedlock; 
the child acquired new parents. The unrecognized common-law agree- 
ments to bring up and maintain were replaced by statutory provisions 
transferring custody and the obligations of maintenance. Some rights were 
spelled out. But the legislation usually ignored the child’s status as a child of 
the new family and no longer a child of his old family. Too often, specific 
rights and obligations were transferred. From time to time these rights and 
obligations were enlarged or sometimes, as in Ontario in 1927, contracted. 
Few territories have even today developed the legal picture to meet the social 
fact. The courts have also been hesitant to accord any larger measure of 
acceptance to the new relationships than is absolutely necessary. A statute may 
attempt to make the child a child of its new parents for specific purposes or 
even generally. The courts have normally refused to extend the new relation- 
ship beyond the immediate parties. The child did not become the grandchild of 
the adopting parents’ parents. 

In a third area of difficulty, both the legislatures and courts were loath to 
separate the child from his natural family for any purpose not absolutely 
necessary. He normally continued to inherit from the first family whether or 
not he acquired any rights from the new one. And both families very often 
inherited from him, sometimes to a greater extent than he could inherit from 
them. These anomalies and many others persist to a large extent in the prov- 
inces of Canada, in the states of the United States, and in the United King- 
dom. I have dealt with them fully elsewhere.’ 

In a wider area still, the child adopted abroad, whether in another province 
or state of the same country or in a foreign country, has too often been treated 
as a stranger to his new family because the adoption was not effected under 
the law of the country whose laws governed the particular problem in question 
—usually succession to propety. Adoption was unknown to the common law. 
A child adopted in Germany is therefore treated in an English succession as 
a stranger to his adopting parents unless adopted under the English adoption 
statute which does give locally adopted children most rights of inheritance 
from the adopting family. In this situation, too, I have set out the problems 
elsewhere, but have suggested that the courts were wrong in not giving equal 
status to foreign and local relationships by adoption where the foreign status 
was acquired in jurisdictional circumstances roughly comparable to our own.” 


*M.A., LL.B. (Toronto), S.J.D. (Harvard); Deputy Attorney-General for British 
Columbia. 


1See G. D. Kennedy, “The Legal Effects of Adoption” (1955), 33 Canadian Bar 
Review 751-875. 


2See G. D. Kennedy, “Adoption in the Conflict of Laws” (1956), 34 Canadian Bar 
Review 507-63; and G. D. Kennedy, “Adoption in the Conflict of Laws” in Corres- 
pondence (1957), 35 Canadian Bar Review 880. 
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British Columbia has now tackled these problems. New legislation in 1956 
dealt with domestic adoptions and further legislation in 1957 provided for 
foreign adoptions. The 1957 legislation took the form of a general revision of 
adoption legislation, re-enacting without change, as section 10, the achieve- 
ments in what was section 9 of the 1956 legislation for domestic adoptions. By 
chapter 2 of 1956, the effect of an adoption was defined as follows: 


9.(1) For all purposes an adopted child becomes upon adoption the child of his 
adopting parent, and the adopting nt becomes the parent of the child, as if the 
child had been born to that parent in lawful wedlock. 

(2) For all purposes an adopted child ceases, upon adoption, to be the child of his 
existing parents (whether his natural parents or his adopting parents under a previous 
adoption), and the existing parents of the adopted child cease to be his parents. 

(3) The relationship to one another of all persons (whether the adopted person, the 
adopting parents, the natural parents, or any other persons) shall be determined in 
accordance with subsections (1) and (2). 

(4) Subsections (2) and (3) do not apply, for the purposes of the laws relating to 
incest and to the prohibited degrees of marriage, to remove any persons from a rela- 
tionship in consanguinity which, but for this section, would have existed between them. 

(5) This section is to be read subject to the provisions of any Act which distinguishes 
in any way between persons related by adoption and persons not so related. 

(6) This section does not apply to the will of a testator dying before or to any other 
instrument made before the seventeenth day of April, 1920. 


For adoptions within British Columbia, this legislation achieved a number 
of things. Most important is the method by which the child’s new relationships 
are defined. No longer are rights and obligations removed from some persons 
and given to others. Now, the child is declared to be, for all purposes, the child 
of the new parents as if born to them in lawful wedlock. Equally they are his 
parents as if acquired in the same way. Status replaces rights and obligations 
which now flow naturally from the new status. And subsection 3 makes clear 
the extension of the new status to relationships beyond that of the immediate 
parent-child relationship. Secondly, the child is cut off from relationships 
acquired through his former family. The changes are, thirdly, “for all purposes” 
except the two matters saved in subsections 4 and 6. It will be noticed that 
in so far as the province may constitutionally make a child the legitimate child 
of a person (and it would seem that it may, despite the federal legislative 
power over marriage) the new relationship applies even to the two matters 
referred to in subsection 4—incest and consanguinity in marriage. The sub- 
section excepts only cases of removal from relationship. And even then, in the 
case of prohibited degrees of marriage, only a relationship in consanguinity is 
saved—not one by affinity. For incest, the new federal Criminal Code now 
distinguishes between carnal knowledge of an adopted child and the old crime 
of incest by providing two separate offences and mentioning for the first time 
(1955) the relationship acquired by adoption, It may be that the distinction is 
not sufficient to fall within subsection 5—to be mentioned shortly—and that 
intercourse between an adopting parent and an adopted child would in 
British Columbia be incest. 

Subsection 5 preserves any distinctions made in other statutes between 
persons related by adoption and those not so related. The Dominion Succession 
Duty Act treats children adopted under age twelve as lawful children of the 
adopting parent; persons adopted over that age are not so treated. The new 
adoption legislation in British Columbia would not attempt to wipe out that 
distinction. The largely uniform life insurance acts of the provinces uninten- 
tionally distinguish between persons whose relationship is by adoption and 
those where it is not by including specifically only some of the former group in, 
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for example, the class of preferred beneficiaries. Thus adopted children and 
children of adopted children are included along with children and grand- 
children. Adopted children of children and adopted children of adopted 
children are apparently excluded, even though grandchildren are included. 
If all mention of adopted children were to be deleted, as is recommended now 
for British Columbia, the mere use of “grandchildren” would bring in the 
three types of grandchildren by adoption and not merely the one that is listed— 
“children of adopted children.” One statute only—the Adoption Act—should 
provide the effects of adoption. Other statutes should not mention the subject 
unless a distinction is to be made, as in the Succession Duty Act. 

Because of its approach through status rather than specification of rights 
and obligations, the new legislation does not mention property rights other 
than by way of the saving in subsection 6. The approach today is simply that 
adoption into a family brings the same results as birth into that family. In a 
testamentary gift to the children of Mary, Mary’s natural and adopted chil- 
dren are included, whether born or adopted before or after the making of the 
will, or even after the testator’s death in the case of a postponed gift. Nephews 
and nieces, whether taking upon testate or intestate succession, include persons 
adopted by the deceased’s brothers and sisters. To die without issue now 
means without issue, whether acquired by birth in lawful wedlock, legitimation 
or adoption. In a nutshell, adoption is not a separate status with its own rights 
and responsibilities, but merely a new form or mode of acquiring status as the 
legitimate child of parents. 

Not every question is expressly answered by the new legislation. Some 
things are left for the common sense of the courts, now that the basic principles 
are recognized in legislation. Obviously the legislation will not interfere with 
distributions of property already made—with interests already vested. The 
usual interpretation given to statutes will apply without spelling it out in diffi- 
cult language. But vested means vested. If a gift is conditional or is subject to 
divesting in whole or in part upon someone having a child or children, then 
adoption by that person during the period in which birth in lawful wedlock 
might have occurred—usually before a class closes—will be comparable to 
birth. The 1956 statute does not specify whether the new provisions apply 
either to adoptions effected before March 2, 1956—the date of new legislation 
—or to adoptions occurring after an instrument is executed or a testator dies. 
Here again, the ordinary law applies. That law could, and does from time to 
time, redefine the potential property rights of children born in lawful wedlock. 
The change in succession to land from the eldest son to all children equally 
applied to deaths after a certain date, whether or not there were eldest sons 
ready to take as heir had the father died immediately before the effective date 
of the change in the legislation. So, too, in the case of deaths after March 2, 
1956, children adopted before that date now receive the same treatment as 
children adopted after it—they are treated as if born to their adopting parents 
in lawful wedlock. There should be no difficulty here, but in order to avoid 
questions, the revising act of 1957 provides an additional subsection 7: “This 
section applies to adoptions made . . . under legislation heretofore in force.” 

Even adoptions after the execution of an instrument or the death of a 
testator are effective to the same extent as birth in lawful wedlock after either 
date. A testamentary gift to a daughter Mary for life, remainder to her chil- 
dren, will go to her children born or adopted before or after the execution of 
the will and before or after the testator’s death. In Re Duff Stuart? Whittaker 
J. applied this approach to the will of a testator who died in 1936, and whose 


8Re Duff Stuart (1957), 10 D.L.R. (2d) 534. 
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daughter adopted a child in 1955. But for the saving clause in subsection 6, 
this simple interpretation would apply even if Mary’s father died before the 
first introduction of adoption legislation into British Columbia—April 17, 1920. 
There is no legal or social justification for the saving clause other than to com- 
promise opposition to the breadth of the legislation. In this limited form, 
however, the saving clause has two advantages. It indicates to the courts that 
the ordinary rule of interpretation is to apply back to 1920, and it provides 
a type of exception which in time will disappear. In this respect it differs 
from the unfortunate provisions of the English and New Zealand legislation 
which cut out children adopted after the testator’s death. Thus, in the gift to 
the children of Mary, her children adopted before the testator’s death, but not 
those adopted after, would succeed in England and New Zealand. This strange 
distinction is preserved even in the new and far-reaching legislation of 1950 
in England and of 1955 in New Zealand. 

The new legislation in British Columbia has some interesting sidelights. 
Occasionally a court has treated a woman who is past the age of child-bearing, 
or who has been operated upon to prevent child-bearing, as incapable of 
having any or further children. Where a postponed gift is dependent upon the 
death of a female without issue, or without further issue, the court has some- 
times proceeded with distribution before her death. Can it do so now that 
any child she may adopt is treated as a child born to her in lawful wedlock? 
Perhaps the court will proceed with the same precautions here as it did in the 
old cases of women past the age of child-bearing. If a woman is aged sixty- 
five, is it as unlikely that she would be allowed to adopt as that she would give 
birth to a child? The question has already arisen and been left open in Re 
R. Barker.* 

For our purposes, the most important effect of the further legislation in 
chapter 1 of 1957 is to put persons adopted in certain places abroad in the 
same position as if adopted locally. I have submitted elsewhere that the com- 
mon-law rules of the conflict of laws should reach exactly this result in those 
cases where the foreign tribunal had “jurisdiction.” In the uncertainty of that 
common-law rule, and in the face of some unfortunate English decisions, it has 
been thought wise to provide a statutory conflict rule. Most parts of Canada 
have very limited statutory provisions, none of which is satisfactory. British 
Columbia’s old rule read: 

11. Any person adopted elsewhere than in this Province and his parent by adoption 
shall, in the case of intestacy, have the same rights in respect of the property of each 
other in this Province that they would have if the property were situate in the country 


where the adoption took place, except so far as those rights are in conflict with the 
provisions of this Act. 


This rule was not only uncertain in its provision for adopted children and their 
parents—it probably gave them the rights of place of adoption or of British 
Columbia, whichever were the less—but the section applied only to intestate 
succession and only as between child and parent. The new section, enacted in 
1957, reads: 

11. An adoption effected according to the law of any other Province of Canada, of any 
other country or thereof forming part of the British Commonwealth of Nations, of 
any part of the United States of America, or of any other country or part thereof 
approved by Order of the Lieutenant-Governor in Council has the same effect as an 
adoption under this Act. 

In the first place, the whole approach is changed. No longer is it a question 
of giving specific rights to specific persons. Now the adoption is treated as if 


4Re R. Barker (July 15, 1957), B 155/56, Kamloops B.C. Registry (Ruttan J.). 
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effected locally—a statutory statement of the common-law rule. But no question 
of jurisdiction, in the international sense, is now raised. Potentially there may 
be abuses if some territory becomes a mail-order adoption mecca. Adoptions 
in the Canadian territories are included because “province” is defined in the 
Interpretation Act to include “territories.” The term “British Commonwealth 
of Nations” may not be the most accurate title given today to the nations 
joined together in common ideals and growing out of the old British Empire, 
but it encompasses that group of nations in a neat and simple form. If there 
is doubt for any particular nation, it can be included specifically by order-in- 
council. The new legislation contains one modification not found in the old— 
the rule stated in section 11 now applies only to the listed countries. The old 
rule applied to any country. There was some doubt about the meaning of 
“adoption” or the methods of acquiring status by it in some of the countries 
of the world. Thus the limitation. There should be no difficulty in extending 
the listed countries. Apart from the legislation the statute does not deny recog- 
nition at common law to any adoption falling within common-law rules for 
recognition—that the adoption was granted by a tribunal exercising a juris- 
diction over the parties roughly comparable to that which our own courts will 
exercise. 

With both the domestic and conflicts problems now placed upon a realistic 
basis, it will be possible in British Columbia to extend in law what is socially 
the purpose of adoption—to make the child a full member of his new home. 


THE NATIONAL HOSPITAL INSURANCE ACT 
MALcoLm TayLor* 


Hicu on the list of major parliamentary enactments in 1957 was the Hospital 
Insurance and Diagnostic Services Act,’ unanimously approved by the House 
of Commons, and culminating part of the debate on health insurance that has 
alternately smouldered and flamed in Canada for a period of four decades. The 
decision to introduce the national hospital plan was a major precedent in its 
own right, but the issue of public policy with respect to health insurance is 
not thereby completely settled; once the people and their representatives have 
“digested” the costs of the hospital benefit, the debate is likely to flare up anew 
in a demand for the medical care benefit. Probably only aggressive and 
successful merchandising by the voluntary prepayment plans and commercial 
insurance companies can prevent the future reopening of the demand for 
public action in the remaining areas. 

The Act is significant for reasons other than its unanimous endorsement by 
all parties: it is a declaration that the public health is a matter of national 
concern; it launches the Dominion government on the largest scale to date into 
a field that is constitutionally settled as being within the provincial jurisdiction; 
it takes the form of a programme of conditional grants-in-aid, a device con- 
sidered most unsuitable to Canada by the last major investigation of our 
federal system, the Rowell-Sirois Commission; if it is administered in the spirit 
of its framing, it is potentially a genuine health programme and not merely 
a fiscal arrangement for transferring nationally collected funds to the provinces. 


*Associate Professor, Department of Political Economy, University of Toronto. 
1$.C. 1957, c. 28. 
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The device of the conditional grant-in-aid was selected for two reasons: first, 
the Supreme Court decision? that “insurance, . . . including health insurance, 
had always® been recognized as being an exclusively provincial matter,” and 
second, a realistic political assessment that, unlike unemployment insurance and 
old age security, this was not a field on which a constitutional amendment 
transferring jurisdiction to the national government could be obtained. It may 
also be felt that even if the constitutional position were reversed, the interests 
of the people would be better served by provincial administration than by 
distant, national administration in connection with services as personalized and 
local in nature as health services are. 

With the publication in England of the Beveridge Report in 1942, many of 
the goals for the better post-war world became articulated in specific proposals 
for broad programmes of social security. In Canada a Select Committee of the 
House of Commons, appointed in 1943, presented in 1944 specific proposals 
for a comprehensive national health insurance programme, including a draft 
Dominion Act and a “model act” for adoption by the provinces, setting forth 
the provincial administration in great detail. Better judgment apparently pre- 
vailed, however, for when the 1945-6 Dominion-Provincial Conference on 
Reconstruction was convened, the famous “Green Book Proposals” included the 
health insurance offer but without the draft or model acts and couched in 
broad general terms that left the methods of administration and financing to 
the discretion of the provinces. The only major requirement was that the 
comprehensive range of benefits be introduced in two stages—first, the general 
practitioner services, hospital services, and diagnostic services, and, later, the 
second stage of specialists’ services, dental care, drugs, and private duty nursing. 
Dominion funds would flow, of course, only to programmes approved by the 
national government. The Dominion contribution was to be 60 per cent of the 
estimated costs, such estimates to be adjusted triennially, a provision offering 
little safeguard to provincial treasuries in a period, as it proved to be, of rapid 
inflation. Because the health insurance proposals were integrally related to the 
tax-transfer proposals, and the latter were unacceptable to two provinces, the 
1945 offer was never adopted. When the issue next seriously arose, at the 1955 
conference, the Prime Minister announced that the 1945 proposals had lapsed. 

In the meantime, abundant experience with conditional grants had been 

obtained in the administration of the “National Health Grants Programme”— 
twelve grants for various public health programmes and hospital construction* 
introduced in 1948 and expanded in 1953. At the 1955 Dominion-Provincial 
Conference, called primarily to negotiate new fiscal arrangements to replace 
the existing agreements expiring in 1957, strong representations by the prov- 
inces, particularly by Ontario, added the subject of health insurance to the 
agenda. In January, 1956, the Dominion government made a new proposal 
to share with the provinces half the costs of only two of the long list of benefits 
proposed in 1945, (a) in-patient hospital care and (b) out-patient services. 
2Reference re Unemployment and Social Insurance Act, [1936] S.C.R. 427, 451. 
3It had not always been so recognized, for it is interesting to note that when pressure 
for a provincial programme of health insurance built up in British Columbia in 1922, 
the premier was able to resist action by maintaining that health insurance was a federal 
government responsibility, and produced a letter from the then Minister of Labour, 
Senator Roberts, in support of this interpretation (British Columbia Legislative Journal, 
December 4, 1922, p. 127). 
‘Hospital construction, $17,918,000; public health, $8,097,000; tuberculosis control, 
$4,678,000; mental health, $7,405,000; venereal disease, $523,000; crippled children, 
$520,000; professional training, $623,000; cancer, $3,606,000; public health research, 
$513,000; laboratory and radiological, $6,564,000; medical rehabilitation, $999,000; 
child and maternal health, $1,916,000. 
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Consistent with the concept implicit in the legislation just enacted, that there 
is a national interest in health standards that transcends original tenets or over- 
sights of the founding fathers in leaving health matters with the provinces, the 
Act requires that provinces shall establish and supervise hospital standards. It 
then helps to raise those standards to a national minimum by distributing its 
funds among the provinces in accordance with a formula that provides a 
larger proportion of the cost of low-cost programmes than of high-cost pro- 
grammes, Thus, it is estimated that the Dominion proportion of the programme 
in British Columbia, where per capita hospital costs are high, will amount to 
about 45 per cent, and in Newfoundland, where per capita costs are low, 
perhaps as much as 72 per cent. In addition to fulfilling the equalization 
function so necessary in a federal system, the formula thus also provides an 
incentive for every province to keep its costs as low as possible. 

Dominion grants of such magnitude doubtless look very attractive, but in 
order to obtain its share of the federal contribution (from general revenues 
that have been collected, in part, from its own residents) a province must, 
whether it wishes or not, introduce a hospital services programme. It is 
obvious that the intensity of popular demand and therefore the sense of 
urgency felt by provincial governments on the issue vary markedly among the 
provinces. While it can be argued that the hospital operating costs are being 
paid by the people of a province in any event, that their payment through 
provincial governments is merely a transfer from the private to the public 
sector of the economy, and that the payment of any part of these costs through 
the national treasury is clearly a local gain, nevertheless, to meet the balance 
of the programme costs a government must now impose and take political 
responsibility for a new tax or an increase in tax that will be felt directly by 
almost every income earner. The political hazards do not end with the tax, for 
hospital insurance is one of the most difficult of the social insurances to 
administer, and few provincial politicians can be unmindful that the main 
issue toppling the Liberal-Conservative coalition government in British Colum- 
bia in 1952 was its administration (though not its introduction) of the hospital 
insurance programme. 

Assuming that a provincial government decides to accept the federal offer, 
what strings does it find attached? On the broad issues of the programme, the 
province has relative freedom of choice. It may decide how the programme 
is to be administered—by department, board, or commission; whether it is to 
be financed from general revenues, by a sales tax, or by premiums; and, if 
financed by premiums, how they are to be collected. A programme may be 
either mandatory for all residents or mandatory for part and voluntary for 
others. However, from this point on, the range of provincial choice is restricted 
by the following requirements of the Act: 

(a) The province must make the insured services available to all residents of 
the province upon uniform terms and conditions. This will mean, among other 
things, the transfer to the provinces of most of the responsibility now assumed 
by the Dominion government for Indians, Eskimos, veterans, and so on. 

(6) The province is prohibited from requiring a “specified period of resi- 
dence . . . as a condition precedent to the establishment of residence” by any 
person in a province. 

(c) The province must maintain adequate records and accounts respecting 
the cost of hospital services. This in effect forces a province to analyse and 
approve the budgets of hospitals, designating for each hospital the expenditures 
that will be reimbursed by the insuring agency. (This is established practice in 
the Saskatchewan and British Columbia programmes.) 





J 
\ 
i 
é 
‘ 
‘ 








STATUTES 303 


(d) As indicated earlier, the province must assure that adequate standards 
are maintained in hospitals, including their licensing, supervision, and 
inspection. 

(¢) The minimum services that must be provided as insured services are 
also specified and are, in fact, very extensive, including accommodation and 
meals, nursing services, drugs and biologicals for in-patients, surgical supplies, 
use of operating room and case room, X-ray and laboratory procedures and, 
most important, the medical interpretation of the diagnostic procedures. 

(f) A province may impose so-called “deterrent charges,” that is, deductible 
payments or co-insurance payments by the patient at the time of receiving 
service (called in the Act, “authorized charges”) but only half the amount of 
revenue gained in this way will be matched by the federal contribution. 

(g) The province must undertake to recover the cost of insured services 
when the patient is legally entitled to recover the cost of such services from 
some other person by way of damages. 

There are other requirements of lesser importance but in the context of a 
federal system, in a field of jurisdiction wholly provincial, it is evident that the 
extent of national direction or influence not only on the insurance system 
but on the provision of hospital services will be very great. The observer may 
say that this is highly desirable, that the federal requirements are no greater 
than, and in fact are modelled on, those self-imposed by the Saskatchewan 

that began in 1947, and the British Columbia programme intro- 
duced in 1949; nevertheless, only four provinces have had legislation respecting 
hospital standards, and not all of these have had the inspection staffs to admin- 
ister them. Fortunately, the hospital associations have themselves led in the 
establishment and maintenance of hospital standards through their hospital 
accreditation programme. 

This new extension of Dominion government spending in the provincial 
jurisdiction, therefore, will have an impact in three directions: (1) on citizens 
who will become insured for hospital services (almost half of them will become 
insured for the first time), (2) on provincial governments who must now 
assume responsibility for administration and financing, and (3) on hospitals 
and the medical profession who provide the services. The Act contains pro- 
visions designed to achieve high standards of care, to make high quality 
services available to all persons, irrespective of ability to pay, incentives for 
economical management, and national government sharing of half the costs. 
Clearly the Act is a landmark in the development of a “co-operative federal- 
ism,” a major endeavour to make the machinery of government designed in 
the 1860’s meet the needs of modern society nearly a century later. 


SASKATCHEWAN LEGISLATION RESPECTING CHATTEL 
MORTGAGES AND CONDITIONAL SALES 
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passed by the Legislative Assembly of Saskatchewan and came into force on 


*Professor, College of Law, University of Saskatchewan. 
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the tenth day of April, 1957. The former Bills of Sale Act, enacted in 1929,* 
and the new Act are largely patterned on the model act* prepared by the 
Commissioners on Uniformity of Legislation in Canada. On the other hand, 
prior to the passing of the Conditional Sales Act, 1957, Saskatchewan had not 
adopted the model statute relating to conditional sales prepared by the Com- 
missioners. While both of the new Saskatchewan statutes differ in some 
material respects from the model statutes, both may now be said to be pat- 
terned after them. For convenience we will refer to these two model statutes 
as the “Uniform Bills of Sale Act” and the “Uniform Conditional Sales Act.” 

The former Bills of Sale Act, following the Uniform Bills of Sale Act, 
included a definition section that has not been materially changed in the Bills 
of Sale Act, 1957. However, the former Conditional Sales Act did not have 
a definition section. The Conditional Sales Act, 1957, has adopted the defi- 
nition section of the Uniform Conditional Sales Act. In it “conditional sale” 


clearly includes a hire-purchase agreement. The former Conditional Sales Act 
stated in part: 


2(1). When on a sale or bailment of goods of the value of $15.00 or over, it is agreed 
. . . that the right of property . . . shall remain in the seller . . . notwithstanding that 
the actual possession of the goods passes to the buyer . . . the seller . . . shall not be 
permitted to set up any such right of property . . . as against any purchaser or mortgagee 


of or from the buyer . . . of such goods in good faith for valuable consideration, or 
as against judgments, executions, or attachments against the buyer . . . unless the 


contract of sale . . . with such agreement, proviso, or condition is . . . registered as 
hereinafter provided. . . . 


The new Act removes the $15.00 limitation and, following the Uniform Act, 
it provides: 


3(1). Where possession of goods has been delivered to a buyer under a conditional 
sale, unless the conditional sale is evidenced and is registered in accordance with and 
within the times limited . . . every provision contained therein whereby the property 
in the goods remains in the seller is void as against a creditor, and as against a subse- 


quent purchaser or mortgagee claiming from or under the buyer in good faith, for a 
valuable consideration and without notice. 


The word “creditor” is defined as “a creditor of a buyer, whether an execution 
creditor or not, who becomes a creditor before the registration of a conditional 
sale. . . .” “Subsequent purchaser” is defined as “. . . a person who acquires 
an interest in goods after the making of a conditional sale thereof.” 

In the case of Klimove v. General Motors Acceptance Corporation and 
Dubuc® the Alberta Court of Appeal, interpreting the word “purchaser” in a 
section identical to that of the Conditional Sales Act quoted above, held that 
a conditional sales agreement registered subsequent to the purchase by the 
purchaser in good faith for a valuable consideration came ahead of such 
purchase, provided the registration was within the time prescribed within the 
Act. The principle of the Klimove Case would certainly appear to be appli- 
cable to the Conditional Sales Act, 1957. If any doubt existed previously it 
would appear that section 23 of that Act has cleared it away, It reads: 


38The Bills of Sale Act, 1929, S.S. 1928-9, c. 67, which, after various amendments 
and revisions, appeared as The Bills of Sale Act, R.S.S. 1953, c. 357. 

4The latest “model acts” appear in the Proceedings of the Thirty-seventh Annual 
Meeting of the Conference of Commissioners on Uniformity of Legislation in Canada 
(Ottawa, August 23-27, 1955). They include inter alia a model Bills of Sale Act (pp. 
131-45) and a model Conditional Sales Act (pp. 146-62). 

5(1955) 14 W.W.R. (N.S.) 463. 
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23. Notwithstanding anything contained in this Act, a conditional sale . . . not registered 
within the times prescribed . . . may be registered. at a later date and such registration 
shall . . . have the same effect as registration within the times so prescribed except that 
it shall not affect rights accrued prior to such late registration. 


If this section is to have meaning, then agreements registered subsequent to 
rights acquired in good faith and for valuable consideration will come ahead of 
such rights, provided they are registered within the prescribed time of thirty 
days from the date of execution. To hold otherwise would mean that late 
registration, under the section quoted, and timely registration would lead to 
the same result. The period allowed for registration would have little meaning 
or purpose. 

However, in relation to bills of sale the new Act appears to becloud the 
problem of the effect of registration. In both the earlier and the new Bills of 
Sale Acts we find the following: 


3. Every sale or mortgage which is not accompanied by an immediate delivery and an 
actual and continued charge of possession of the chattel sold or mortgaged shall be 
absolutely void as against creditors and as against subsequent purchasers or mortgagees 
claiming from or under the grantor in good faith for valuable consideration and without 
notice whose conveyances or mortgages have been duly registered . . . unless the sale 
or mortgage is evidenced by a bill of sale duly registered; and the sale or mortgage 
and the bill of sale, if any, evidencing the sale or mortgage shall as against creditors 
and such subsequent purchasers or mortgagees take effect only from the time of the 


registration. . 

It will be noted that the Act states that: “. .. the bill of sale . . . evidencing 
the . . . mortgage shall as against creditors . . . take effect only from the time 
of the registration. . . .” This type of clause is not new. Its predecessor will 
be found as far back as 1895.® It would on its plain words seem to point to a 
result contrary to the principle of the Klimove Case. But when read with the 
new section 25 of the Act problems appear. This section states: 


25. Notwithstanding anything contained in this Act a Bill of Sale . . . not registered 
within the times prescribed . . . may be registered at a later date and such registration 
shall . have the same effect as registration within the times . . . prescribed except 


that it shall not affect rights accrued prior to such late registration. 


Registration may be effected at any time. If it is late it is subject to interests 
acquired before registration. But is this not the case also where registration is 
in time? It would seem that limiting the time for registration now serves little 
purpose. It may be noted that these new sections allowing late registration are 
not to be found in either the Uniform Bills of Sale Act or the Uniform Condi- 
tional Sales Act. 

Perhaps the most significant change introduced by the two new statutes lies 
in the establishment in each case of a central system of registration. The 
registration office in each case is in Regina and the records of the old registra- 
tions in the various judicial districts of the province have been moved to 
Regina. Previously Saskatchewan, like some other provinces, provided a central 
registration system for conditional sale agreements and chattel mortgages 
covering motor vehicles. The new Conditional Sales Act and Bills of Sale Act, 
however, go much further and provide a central registration for all conditional 
sale agreements, bills of sale and chattel mortgages. This, it may be noted, was 
not contemplated in either of the uniform statutes. In both the new statutes, 
provision is made for the filing of the documents with other than the registra- 
tion clerk at Regina and for the appointment of persons for this purpose by 
the Lieutenant-Governor-in-Council. In practice, this means that documents 


®SOrdinances N.W.T. 1895, no. 8, s. 4. 
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may be filed at any of the offices of the registration districts which were in 
existence before the new legislation was passed. However, each of the Acts 
contains a proviso that any person so appointed shall not be considered the 
agent of the person filing the documents and shall not be liable for any delay 
or for any failure to forward the documents for registration. This absence of 
sanction will no doubt tend to restrict the use of this alternative method of 
filing. 

Each of the new statutes also makes provision for a thirty-day period in 
which registration may be effected. In each case such period runs from the 
date of execution of the documents. Such a provision in the Bills of Sale Act, 
1957, represents but a continuation of the terms of the former Act, but in 
the Conditional Sales Act, 1957, it represents a departure from the system 
previously followed. Under the former Conditional Sales Act registration had 
to be effected within thirty days from the time of the actual delivery of the 
goods to the buyer or bailee. Under the 1957 Act, the thirty-day period runs 
from the date of execution, with the further provision that the document may 
be executed by the buyer at any time within ten days of the delivery of the 
goods. This means in effect that in certain instances the protection given to 
the seller may extend to forty days from the date of delivery of the goods. 
It is submitted that this is too long a period. The subsequent purchaser is 
faced with whatever prior rights might have accrued during these forty days. 
This observation is, of course, premised on the assumption that the principle 
of the Klimove Case applies to the Conditional Sales Act, 1957. 

Both the Bills of Sale Act, 1957, and the Conditional Sales Act, 1957, contain 
provisions whereby any person appointed for the purpose of accepting bills 
of sale and conditional sale agreements for filing shall, when requested by 
any person to do so and upon payment of the prescribed fee, requisition by 
telephone or by telegraph message or by mail from the registration clerk at 
Regina a search for the purpose of ascertaining what, if any, instruments or 
documents relating to the goods are registered. The registration clerk shall 
forthwith make such search and by telephone or telegraph message or by 
mail advise such appointed person as to the results of the search. In practice, 
then, a search may be made through a functionary at any of the former 
registry offices at any of the various judicial centres by mail, telephone or 
telegraph. 

In each of the two new statutes the provisions for registration of agree- 
ments relating to chattels brought into the province remain much as before. 
The former Conditional Sales Act required registration of the agreement in 
Saskatchewan in circumstances where the goods were brought into the province 
and the new Act contains a similar provision. The former Bills of Sale Act and 
the new Act also have similar provisions. Registration in Saskatchewan is 
necessary if rights against creditors, subsequent purchasers and mortgagees is 
to be retained. One noteworthy difference here is that under the new Bills of 
Sale Act the time for registration is within thirty days after the grantee 
received notice of the moving, whereas under the new Conditional Sales Act 
the thirty days runs from the date when the goods were moved into the 
province. The new Bills of Sale Act retains the former provision for registra- 
tion of renewals after the expiration of a period of three years from registration. 
The former Conditional Sales Act contained no such provision, but the new 
Act, following the Uniform Conditional Sales Act, now contains a similar 
section but sets the period at four years for the first renewal. Subsequent 
renewals are at three-year intervals. 
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The Conditional Sales Act, 1957, representing as it does a greater revision 
of previous legislation than does the Bills of Sale Act, 1957, contains a number 
of amendments and new provisions which are not paralleled in the new legis- 
lation relating to bills of sale. It has, for example, made some amendments 
to the details of enforcing rights under a conditional sale agreement. These, 
however, to a great extent are patterned on the Uniform Conditional Sales 
Act. Perhaps the most important of these is the provision that the seller, 
having seized the goods under the conditional sales agreement, and these 
goods not having been redeemed, must elect whether he intends to look to 
the buyer for any deficiency on resale. If he does not intend to so do, he may 
sell the goods at any time after the expiration of the twenty-day period set 
for holding them. If, however, he does intend to look to the buyer for any 
deficiency, he must notify the buyer in writing of his intention to sell and 
the details of the notice are set out in the Act for his guidance. In Saskatche- 
wan these provisions are not as extensive in their application as was envisioned 
by the draftsmen of the Uniform Act. Under the Limitation of Civil Rights 
Act, for example, where the price of the goods exceeds $100 the vendor’s 
right is restricted to his lien on the goods and his right of repossession and 
resale. There are some exceptions to this, but it also applies to chattel mort- 
gagees in certain circumstances where the security is taken for the unpaid 
portion of the purchase price in an instalment sale. 

Certainly one of the most interesting amendments has to do with conditional 
sales of chattels that may be affixed to land. Under the earlier Conditional 
Sales Act there was given to the lien holder a right to retain his lien against 
goods affixed to land. That statute stated: 


15. Where the goods have been affixed to realty they shall remain subject to the rights 
of the seller or bailor as fully as they were before being so affixed and shall not be 
realty so long as the claim of the seller or bailor against the goods remains unsatisfied, 
but the owner of such realty, or any purchaser, or any mortgagee or other encum- 
brancee thereof shall have the right as against a seller or bailor or other person claiming 
through or under him to retain the goods upon payment of the amount owing on them. 


The provisions of the new Act are somewhat more complex. The new section 
applies to goods capable of being affixed to land but not to building materials, 
and provides for an additional registration in the Land Titles Office. Presum- 
ably, in practice, it will affect chattels such as plumbing and electric light 
fixtures, built-in refrigerators, stoves, furnaces, and the like. Where possession 
of such goods has been delivered to the buyer and the goods become affixed 
to the land they remain subject to the rights of the seller as fully as they were 
before being affixed, but the seller is obliged not later than thirty days after 
the commencement of the affixing of the goods to file notice in the Land Titles 
Office, where it will be listed in a special conditional sales index. Such filing is 
deemed to constitute actual notice to every person who is an owner of the land 
described in the notice filed. The seller is not entitled to retake possession of 
the goods so affixed until he has given a notice in writing of such intention to 
each person who appears by the records of the Land Titles Office to have an 
interest in the land. 

These provisions follow in most essential respects the Uniform Conditional 
Sales Act. Practice will prove or disprove their usefulness, It certainly would 
seem, however, that this additional registration could further complicate a 
situation which is already complicated. It may well be that the matter could 
have been dealt with effectively by an extension of the Mechanics’ Lien Act. 
In addition to complicating matters, it opens a number of new avenues of 
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possible disagreement. For example, registration must be made within thirty 
days of the commencement of the affixing of the goods to the land. The 
difficulty of establishing this time for registration is obvious. Often the affixing 
will be done by the purchaser, but the time must be established by the vendor. 
This type of problem occurs in some instances with mechanics’ liens. However, 
time will reveal the efficacy of the new system. It is not possible at this time 
to canvass all the problems it suggests. 

Reference might be made to one more new provision, taken from the Uni- 
form Conditional Sales Act, whereby the seller is required to deliver a copy 
of the conditional sale to the buyer within twenty days of its execution and, 
if he neglects or refuses to do so, a judge of the Court of Queen’s Bench or 
a judge of a District Court may order delivery of such copy. The seller is also 
placed under an obligation, within five days of his receipt of a request in writ- 
ing from a person proposing to purchase the goods or from any other interested 
person, to furnish particulars of the amount remaining due to him and the 
terms of payment. If he defaults he is liable on summary conviction to a fine 
not exceeding fifty dollars. 

In both the Uniform Bills of Sale Act and the Uniform Conditional Sales 
Act there is a clause binding the Crown by the Act. This provision has been 
placed in the new Saskatchewan Bills of Sale Act, although it did not appear 
in the former Act. It does not, however, appear in the new Conditional Sales 
Act. Both the new Acts also omit a provision, contained in the uniform acts, 
that the Act shall be interpreted and construed so as to make uniform the law 
of the provinces enacting it, though a similar provision did appear in the 
earlier Bills of Sale Act. 

These new statutes, being patterned on the uniform acts, should be helpful 
in assessing the value of the latter. In conditional sales it will be interesting 
to see how the registration of conditional sales of chattels affixed to realty 
works out in practice. No doubt there will be a large measure of agreement 
with the adoption of a system of centralized registration, although experience 
may well show that changes may be necessary in order to give effective service. 
In spite of potential initial administrative problems, the new system will 
doubtless be found to constitute a great improvement. However, it is submitted 
that in the case of conditional sales, the idea of preserving the common law 
rights of the seller or mortgager during the entire period allowed for registra- 
tion is not sound, This is, of course, a matter upon which there is considerable 
difference of opinion. If the present system is to be maintained and the 
Klimove Case followed, the registration period of thirty days appears to be 
too long. In the writer’s opinion it would have been better to have given the 
seller or bailor protection only from the day of registration and to have done 
away altogether with any limits upon the time in which he might effect his 
registration. 

It is to be hoped that the new statutes represent a step toward an ultimate 
system of registration of chattels themselves, or at least of larger chattels. The 
benefits of registration under the present system are very limited. A search 
reveals only the interest of the person whose name is searched. Registration 
of documents evidencing title would, in the writer’s opinion, be a desirable 
step forward. The new Saskatchewan statutes may presage such a develop- 
ment. 
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Judicial Review in the English-speaking World. By E>warp McWHINNEY. 
Toronto: The University of Toronto Press, 1956. Pp. xiv, 201. $8.50. 


Tue classic example of a written constitution operating as the fundamental 
law of a country is furnished by the Constitution of the United States of 
America. That Constitution, which has been in continuous operation for over 
a century and a half, has depended for its successful working not only on the 
good sense of the American people but also on the hierarchy of courts with 
the United States Supreme Court at the apex, which, to borrow the phrase- 
ology of Professor Woodrow Wilson, has acted as “the balance wheel of the 
whole system, taking the strain from every direction and seeking to maintain 
what unchecked exercise of power might destroy.” Since the United States 
Constitution came into force in 1789, many countries have emulated its 
example by adopting written constitutions as frameworks within which they 
should conduct their lives as organized communities. Canada and Australia 
are early examples of commonwealth countries having written constitutions, 
with local roots, though they are embodied in statutes of the British Parliament. 
India and Pakistan provide recent instances of Commonwealth countries 
having written constitutions promulgated by the Constituent Assemblies of the 
people. The growth of written constitutions in the Commonwealth countries, 
whether embodied in the form of British statutes or otherwise, raises interesting 
questions as to the role of the courts in interpreting those constitutions in a 
dynamic world. The primary object of Professor McWhinney in this compre- 
hensive and thought-provoking book is to examine and evaluate the working 
of judicial review not only in the Commonwealth countries but also in the 
United States of America. 

Since it is not possible in the course of a brief review to cover the extensive 
ground traversed by Professor McWhinney in his book I shall at the outset 
give a list of its chapter headings in order to indicate its wide sweep. The 
chapters bear the following titles: 1, Constitutional Law in Great Britain and 
the Commonwealth Countries; 2, Parliamentary Sovereignty and the Rule of 
Law in the United Kingdom; 3, The Privy Council as Final Appellate Tri- 
bunal for the Overseas Empire; 4, The Canadian Constitution under the 
Impact of Judicial Review; 5, Legal Positivism and Judicial Review in 
Australia; 6, The Constitution and Race Relations in the Union of South 
Africa; 7, Constitutional Experiments in the Republic of India, in Ceylon, 
and in Pakistan; 8, The Courts and the Constitution in Catholic Ireland; 9, 
The United States Supreme Court and the Dilemma of Judicial Policy-making; 
10, Developing a National Constitutional Jurisprudence. 

Three of the most interesting chapters in Professor McWhinney’s book are 
those which deal with the impact of judicial review on the Canadian, Aus- 
tralian and United States Constitutions. All these three countries are composite 
states with central and regional governments having their powers delimited 
under their constitutions on the federal pattern. This dual form of government 
with division of governmental powers between co-ordinate authorities demands 
the services of an umpire to keep those authorities within the orbits marked 
out for them in a constitution. In the case of the United States Constitution 
which contains specific limitations on the powers of government in order to 
safeguard personal freedoms from interference by governmental agencies, the 
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help of the courts to enforce those limitations, if they are not to become 
valueless, becomes imperative. 

In his chapter on The Canadian Constitution and Judicial Review Professor 
McWhinney has drawn attention to the fact that the judicial approach to the 
interpretation of the Canadian Constitution has fluctuated widely between two 
alternative approaches—one being to regard it as an ordinary statute to be 
interpreted according to the narrow rules of statutory construction and the 
other to consider it as a constitutional enactment intended to serve the needs 
of a growing nation, the provisions of which have to be interpreted broadly. 
In the first period beginning from the passing of the British North America 
Act in 1867 until the middle of the 1890's, the Privy Council was inclined to 
interpret Dominion legislative powers broadly, and in particular, to give full 
value to the Dominion government’s general power under section 91 to legis- 
late for the “peace, order and good government of Canada.” In the second 
period, beginning about 1896 and extending generally right up to the present 
day, Professor McWhinney has rightly observed that, the Privy Council’s 
rulings were “notable for the contraction of Dominion legislative powers and 
the concomitant assertion of provincial rights.” The general residuary power 
of the Dominion Parliament was whittled away so as to restrict its operation 
to a period of emergency such as war, famine or pestilence. It is well known 
that the congressional power over the regulation of foreign and interstate 
commerce under the United States Constitution, as interpreted by the United 
States Supreme Court, has functioned as a vast storehouse of energy for 
regulating from the centre in the national interests the manifold activities 
which take place in the regions of foreign and interstate commerce, The “trade 
and commerce” power of the Dominion Parliament under the Canadian 
Constitution, however, according to the ruling of the Privy Council in The 
Board of Commerce Case [1922] A.C. 191, cannot be relied upon as an 
independent source of legislative power during normal times and comes into 
play only in exceptional circumstances, such as war or pestilence, as an aid 
to the general power conferred by section 91. In Attorney-General for Canada 
v. Attorney-General for Ontario, [1937] A.C. 326, the provision contained in 
section 132 of the British North America Act, under which the Parliament of 
Canada has been given all powers necessary or proper for performing the 
obligations of Canada or any province thereof, as part of the British Empire, 
was construed by Lord Atkin, speaking for the Privy Council, as contemplating 
only treaties entered into by Canada as a part of the British Empire and not 
to a treaty entered into by Canada by herself by virtue of her new status as an 
international person. The net effect of this decision is that the Dominion of 
Canada, although as an “international juristic person” it has the responsibility 
in its executive capacity to negotiate and conclude treaties with other countries, 
does not have the full legislative power by itself to implement them by suitable 
legislation and has to depend on the co-operation of the provinces so far as 
the obligations under the treaty relate to the provincial legislative sphere. 
Frankly, the Privy Council’s approach to the interpretation of section 132 of 
the British North America Act was quite narrow. Similar examples of Domin- 
ion legislative powers being contracted by the Privy Council rulings could be 
multiplied. With the abolition of appeals from Canada to the Privy Council, 
the Canadian Supreme Court became the final authority for the interpretation 
of the provisions of the British North America Act. It remains to be seen 
whether the Supreme Court of Canada will in the future boldly adopt a new 
and broad approach to the construction of that Act, unhampered by the 
earlier dicta of the Privy Council. 
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Professor McWhinney, in his interesting chapter on “legal positivism” in 
Australia, criticizes the positivist conception of the nature and scope of the 
judge’s task. He points out that the notion “that the law is, or can be made, 
unwavering, fixed and settled” is an illusion, for “it is precisely in deciding 
‘what the law is’ or whether or not a case actually is ‘precisely in point’ that 
subjective considerations operate so strongly on the judicial choice and the 
way is opened for the entry of the intricate ‘major premise.’ ” It is not unusual 
for an unwanted precedent to be distinguished and passed over by a judge if 
he feels that that precedent is not in accord with his notions of justice as 
applicable to the particular situation. If the judge’s creative power has an 
important role to play in the field of private law, it has an even more import- 
ant role to perform in the realm of constitutional law, because the impact of 
a judge’s decision in that arena on the life of the people is likely to be of a far- 
reaching character. Believing as he does that the creative power of a judge has 
a large part to perform in the interpretation of the provisions of a constitutional 
enactment like the Commonwealth of Australia Constitution Act, 1900, the 
learned author subjects to detailed analysis and comment two important 
Australian constitutional cases, namely the Bank Nationalization Case (reported 
at the first stage of its trial by the Australian High Court, as Bank of New 
South Wales v. Commonwealth (1948), 76 C.L.R. 1 and, on appeal to the 
Privy Council, as Commonwealth v. Bank of New South Wales (1949), 79 
C.L.R. 497; [1949] A.C. 235) and the Australian Communist Party Case 
(1951), 83 C.L.R. 1. The High Court of Australia in the Bank Nationalization 
Case ignored the large amount of economic material submitted in the briefs by 
the parties to the case, and sought to reach a decision on the basis of the rulings 
in the previous comparable cases alone, without the assistance of the valuable 
light thrown on the problems to be considered by the economic data furnished. 
Lord Porter, speaking for the Privy Council in this case, observed that in 
constitutional cases “the problem to be solved will often be not so much legal 
as political, social or economic.” Recognition of this basic fact would require 
that in constitutional cases, as Professor McWhinney rightly points out, “as 
the starting point . . . the High Court must be prepared to admit, and when 
admitted to weigh, evidence of the type that the United States Supreme Court 
has become familiar with since the Brandeis Brief was first employed.” The 
role of a Supreme Court under a written constitution is essentially creative 
and, as Professor Felix Frankfurter has well observed: “The Constitution of 
the United States is not a printed finality but a dynamic process, its applica- 
tion to the actualities of government is not a mechanical exercise but a function 
of statecraft” (Mr. Justice Holmes and the Supreme Court, p. 76). 

In the classic dissent filed by him in Lochner v. United States (1905), 198 
U.S. 45, that great judge, Mr. Justice Holmes, observed that the majority in 
a legislature had the right to embody their opinions in law and that he did 
not conceive it to be a part of his function to sit in judgment on the wisdom or 
otherwise of the law which was being impugned as unconstitutional. The 
court, he said, should defer to the popular will as expressed in majorities 
“unless it can be said that a rational and fair man necessarily would admit 
that the statute proposed would infringe fundamental principles as they have 
been understood by the traditions of our people and our law.” Until 1937 many 
pieces of social and economic legislation enacted by the states had been 
declared unconstitutional as infringing the due process of law clause of the 
fourteenth amendment to the Constitution. And the same court had vetoed 
as unconstitutional many of the legislative measures which President Roosevelt 
immediately upon his election to office in 1933 had taken in hand to deal 
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with an economic crisis of serious proportions. But this hostile attitude towards 
New Deal legislation was reversed in 1937 beginning with the decision rend- 
ered by the Supreme Court in the famous Jonés and Laughlin Steel Corporation 
Case (1937), 301 U.S. 1, upholding the constitutional validity of the Wagner 
Act. Today, as Professor McWhinney has observed in his chapter on the 
United States Supreme Court and judicial policy-making in the United 
States, the Court has developed a general presumption of constitutionality in 
favour of enactments of Congress, whatever the subject-matter of those enact- 
ments may be. The case of United States v. Lovett (1946), 328 U.S. 303, 
was an exceptional one because it involved an amendment to a congressional 
appropriation bill intended by a devious method to cut off the pay of three 
civil servants. The Court ruled that although Congress had complete control 
over a pure appropriation bill, the provision contained in the amendment 
violated article 1, section 3, clause 9 of the Constitution as being a Bill of 
Attainder inflicting punishment on specified individuals without a judicial 
trial. In regard to legislation passed by the states in the social and economic 
fields, the Supreme Court in recent years has exercised great self-restraint and 
has not used the general words of the fourteenth amendment to obstruct state 
legislative policies. The case of West Coast Hotel Co. v. Parrish (1937), 300 
U.S. 379 which, overruling Adkins v. Children’s Hospital (1923), 263 US. 
525, upheld the constitutional validity of the Washington minimum wage law, 
is a good illustration of the present attitude of the Court towards state social 
and economic measures. But in regard to state enactments interfering with 
the civil liberties of the individual, the Supreme Court has been a judicial 
activist. The cases in which it has interfered to safeguard the basic liberties of 
the individual, and more especially his right of free expression, are legion. 

As I have already mentioned at the very outset, it is not possible in a brief 
review to consider the many topics which Professor McWhinney has considered 
in his book. Among the many constitutional problems which the learned author 
has discussed with great perspicacity, there is one to which I should like to 
draw the reader’s special attention, namely, the one which arose in connection 
with the attempt made by Prime Minister Malan’s government to enact into 
law the Separate Representation Act, 1951, in contravention of the special 
procedure for the enactment of such legislation provided by section 35 of the 
South Africa Act. The ruling given by the Appellate Division of the Supreme 
Court that such legislation was invalid, and also the further holding of the 
same Court that the attempt to circumvent that ruling through the device of 
a High Court of Parliament was also invalid, are signal instances of the exercise 
of judicial review under a written constitution. 

By writing this comprehensive and stimulating book Professor McWhinney 
has earned the gratitude and admiration of all those who are interested in the 
study of comparative constitutional law problems. 


M. RAMASWAMY 
Advocate, Bangalore, India 


The Office of Lieutenant-Governor: A Study in Canadian Government and 
Politics. By Joun T. Saywett. Canadian Government Series, R. MacG. 
Dawson, Editor. Toronto: University of Toronto Press. 1957. Pp. xii, 302. 


$5.50. 


Tuts is an excellent book: clear, concise, thorough, and eminently readable. 
The work of collecting, sifting and interpreting the voluminous and scattered 
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material on which it is based must have been staggering. It has been amply 
worth while, for the subject is more important than many people think. 

Dr. Saywell begins with an admirable chapter on the nature of the office, 
and the changes in it since Confederation. As with some other features of our 
constitution, they have been considerable, and some of them, as Dr. Saywell 
justly observes, would greatly startle the Fathers. Indeed, it is not too much 
to say that in many respects the office has been transformed almost out of 
recognition. In strict law, it is much more important than the Fathers intended 
or expected, in political fact, much less. 

The second chapter deals with the general question of the relations between 
the Lieutenant-Governor and his ministers. The specific questions of his power 
to choose a premier, to dismiss a government and to force or refuse dissolution 
of the legislature are, except for incidental references, deferred to three later 
chapters. The discussion of the general question is both valuable and lively, the 
account of the Manitoba crisis of 1915 being particularly good. 

The third chapter is a fascinating historical digression on the inauguration 
of responsible government in Manitoba and British Columbia, a process in 
which the early Lieutenant-Governors of those provinces played a decisive, 
and most untypical, part. The chapter on the choice of a premier reviews a 
whole series of cases from pretty well all over the country, and sets forth the 
true constitutional doctrine, and the proof of it, in unmistakable terms. 

One of the most interesting chapters in the book (though it now seems to 
have only an antiquarian interest) is the one on the prerogative of dismissal, 
and its account of the two Quebec and three British Columbia cases. Some 
years ago, contemplating an article on the subject, I went through most of 
the published documents with some care, and gave up, baffled by the extra- 
ordinary intricacies of every one of the cases. Dr. Saywell, made of sterner 
stuff, appears to have ransacked every possible source of information, and has 
given us a beautifully clear and impartial story of the crises. But even he is 
prudently cautious about drawing any general conclusions from them. The 
peculiar circumstances of Quebec in 1878 and 1891, or of British Columbia in 
1898, 1900 and 1903, are not likely to be repeated, nor are modern Lieutenant- 
Governors likely to be of the mould of Letellier, Angers or the eccentric 
McInnes. 

The sixth chapter, on dissolution, is excellent, and of more practical impor- 
tance. Its concluding paragraphs are unexpectedly topical: they deal with the 
impropriety of snap elections. Dr. Saywell notes that Sir James Whitney, in 
1911, “officially forewarned the electorate and the other parties well in ad- 
vance” of the election, and adds: “Whitney did what all governments should 
do. Barring adequate warning it is clearly the responsibility of the Lieutenant- 
Governor to make certain that the power to dissolve parliament is not merely 
another weapon in the already over-stocked arsenal of the government in 
power. An election is supposed to ascertain the will of the people, and this 
can only be done if every opinion has been laid before them and if every party 
has had adequate time to prepare its case.”” Unimpeachable sentiments; but 
how can a Lieutenant-Governor (or a Governor-General) prevent a snap 
election if the cabinet insists, and if it has a clear majority in the existing 
house, so that no alternative government is possible? 

The seventh chapter deals with the Lieutenant-Governor as a Dominion 
officer, and the eighth with reservation and refusal of assent. They can be 
recommended unreservedly. The ninth chapter discusses the Lieutenant- 
Governor’s tenure of office, with special reference to the dismissal of Mr. 
Letellier and Mr. McInnes. The final chapter briefly summarizes the signifi- 
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cance, evolution and usefulness of the office. All are comprehensive and 
judicious. 

Not the least valuable and attractive feature of the book are the numerous 
quotations, all of them in point, and most of them as entertaining as they are 
instructive. There are three appendices (a list of Lieutenant-Governors from 
1867 to 1955, a list of reserved bills and their disposition, and a copy of the 
Lieutenant-Governor’s Instructions) , a bibliographical note and a good index. 


EvuGENE Forsey 
Canadian Labour Congress 


Impartial Medical Testimony. A Report by a Special Committee of The 
Association of the Bar of the City of New York. New York: The MacMillan 
Company. 1956. Pp. ix, 188. $3.95. 


Tuis interesting and instructive book consists of a report by a special commit- 
tee of The Association of the New York City Bar on a “medical expert 
testimony project.” The project is a unique experiment in medico-legal 
collaboration for the better administration of justice. It has now advanced 
beyond the experimental stage and has been adopted as a regular part of the 
operations of the Supreme Court of the State of New York in the First 
Department. The conditions that prompted the project were “the uncertainty, 
confusion and waste of time resulting from the presentation of widely con- 
flicting medical opinion evidence by partisan doctors” retained in personal 
injury cases. Basically the idea was to set up panels of neutral, outstanding 
physicians and surgeons in various specialized branches of medicine. These 
experts are available at the court’s request to examine plaintiffs in bodily 
injury cases, report their findings and if necessary testify in cases in which the 
medical evidence is conflicting. The problem of finding experts was solved 
by local medical societies which compiled panels of experts and persuaded the 
men named on them to serve. The project was financed through the generosity 
of the Alfred P. Sloan Foundation and the Ford Motor Company Fund, each 
of which contributed $20,000. 

A case may be referred for an impartial expert opinion at the pre-trial con- 
ference. If at that stage it appears that there is a sharp dispute as to the 
nature and/or extent of a plaintiff's injuries the judge may make the necessary 
order for that purpose without necessarily obtaining the consent of the at- 
torneys. The judge does not know the names of the doctors available to act as 
experts but only what specialists are available. The doctors are usually called in 
rotation. Their names are kept confidential, so that there will be no opportunity 
or temptation for the lawyers to seek the services of any particular doctor. 
When a judge decides to refer a case for an impartial expert opinion, he also 
fixes a date for a resumed pre-trial conference when the case will be discussed 
anew in the light of the impartial report. If and when the case later goes to 
trial the expert may be called to testify. He need not be called, however, unless 
the judge or one of the attorneys wishes to examine him as a witness. The 
parties are still free to call their own experts. It is of course conceivable that 
a jury might believe a partisan doctor as against an impartial expert after 
seeing and hearing both of them. Fees chargeable for the impartial examina- 
tion vary considerably. They are set in the first instance by the doctors them- 
selves but are subject to judicial approval. The fees are not borne by the 
parties but are chargeable to project funds. 
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It is at once obvious that this system is likely to result in many settlements 
being made at the resumed pre-trial conference. Indeed, this is amply illus- 
trated by an interesting collection of cases and statistics set out in part m of 
the book. The plan should go a long way towards eliminating lengthy “battles 
of experts” which consume so much time and money in bodily injury cases. It 
should also lighten considerably the heavy back-log of cases awaiting trial. 
Above all it is likely to succeed in providing “more certainty for reaching right 
results,” and for that reason this book should be read by all those interested in 
the better administration of justice. 

W. C, J. MEREDITH 
Faculty of Law 
McGill University 


A Source Book and History of Administrative Law in Scotland. Edited by 
M. R. McLarty assisted by G. C. H. Paton. London: William Hodge & 
Co., Ltd. 1956. Pp. viii, 267. 21s. 


To a common lawyer, at least, the title of this work is a misnomer, If, reminded 
by Glasgow Corporation v. Central Land Board of the existence of significant 
differences between English and Scots law respecting agency action, he looks 
to find a treatment of procedures in and review of administrative boards and 
tribunals, he will be disappointed. Those matters, which are to us the staples 
of administrative law, are almost altogether absent. Rather, this is a succinct 
outline of Scottish administrative organization together with information 
about the substantive content of some of the programmes administered. The 
structure and functions of local government and the provision of government 
services loom much larger than they would in a Canadian discussion of 
administrative agencies. Official controls of individual activity are correspond- 
ingly less in evidence. 

Given this different orientation, however, the book is immensely informative. 
We are too generally ignorant of the laws and institutions of Scotland. Even 
the terminology is baffling in its strangeness. It is really astonishing that so 
much could be set forth in so brief a compass to acquaint us with this terra 
incognita. The arrangement is mostly functional between chapters, and histor- 
ical within chapters. Thus, there are chapters on such subjects as “Buildings 
and Dean of Guild,” “Fisheries,” “Revenue,” to make a random selection. 
Each chapter traces from mediaeval beginnings, often under private or 
church auspices, through the statutory development under the Scottish and 
later the British Parliament down to today. The statutory references do not 
always undertake to be exhaustive but they are always copious and repre- 
sentative. Each chapter has a useful short bibliography. Chapter m, “The 
Office of Secretary of State,” and chapter 1v, “The United Kingdom Depart- 
ments in Scotland,” clarify the administrative status of Scotland as an integral 
unit within a larger entity. The reviewer is not qualified to pass on the general 
or particular accuracy of the discussion; but the backgrounds of the several 
authors, each of whom has had experience as a fairly senior official in the 
administration of his chapter’s topic, would seem to afford a fair guarantee of 
quality. The style is certainly unattractive—necessarily so, indeed, for the 
compact presentation of such a mass of detail excludes the literary graces. 
About the only beauty possible to a skeleton is unfamiliarity and this book has 
only that, but has it in full measure. 
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An interesting book still remains to be written on Scottish administrative 
law but an interesting one, masquerading as such, is here available on public 
administration in Scotland. 


AL S. A 
Faculty of Law BERT BEL 


University of Toronto 
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1957. Pp. xiv, 175. $1.00. 
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Sovereignty: An inquiry into the Political Good 


By BERTRAND DE JOUVENEL 


Director of the Bureau of Research, Association for the Study of 
Economic Expansion (France) 


Translated by J. F. HUNTINGTON 


Every man and woman of the modern world is—to some degree—a 
sovereign, a guardian and ruler of others. It behooves us all, therefore, 
to instruct ourselves in the principles of morality and prudence by 
which power should be exercised. This is the essential argument of 
Bertrand de Jouvenel, who believes that, wherever men are gathered 
together, politics is in their midst. In this treatise on society and 
government, Baron de Jouvenel considers how society comes into 
being and analyzes various types of authority. Most important, he 
goes to the heart of political philosophy by asking and attempting to 
answer the question, “What constitutes the public good?” His argu- 
ment—with its original interpretations of such words as “authori- 
tarian,” “justice,” and even “politics’—speaks to both the private 
and the public man and urges the recognition that true authority, of 
the individual or of the state, rests upon persuasion and not upon 
force. 


“A book which is likely to affect permanently the categories of 
political thought. . . ."—-The Times Literary Supplement $4.50 


CREATED EQUAL? The Complete Lincoln-Douglas Debate of 1858 


Edited and with an Introduction by PAUL M. ANGLE 


Just one hundred years ago, in 1858, Abraham Lincoln and Stephen 
A. Douglas, campaigning for a seat in the Senate, debated momen- 
tous issues that are still debated today: the status of the Negro and 
the right of the states to regulate that status. 

Here, complete and carefully edited, are the seven formal debates 
in which Lincoln and Douglas engaged, together with five earlier 
speeches—three by Lincoln, two by Douglas—that were a prologue 
to their campaign. Also to be found in this volume are contemporary 
newspaper accounts of some important speeches between the formal 
debates that have been neglected by most historians. $7.50 


University of Toronto Press 














HALIFAX 






STEWART, SMITH & MacKEEN 


BARRISTERS AND SOLICITORS 






Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 


H. P. MacKzen, Q.C. F. M. Covert, Q.C. 
G. S. Cowan, Q.C. J. W. E. Minco 

A. L. Macponatp D. A. Kerr 

J. D. Moore R. N. Puostey 


A. B. C. Western Union and Legal Codes 


QUEBEC 


GAGNON & DE BILLY 


BARRISTERS & SOLICITORS 
100 D’YOUVILLE ST., QUEBEC 


Hon. Onésime Gacnon, P.C.,Q.C. Jacques pe Buty, Q.C. 
Gries ve Bitty, Q.C. Anpre Gacnon, Q.C. 
CLauve Gacnon, Q.C. RENE W. Dionne, B.A., LL.L. 





Cable Address: “DUPRE” Quebec 





OTTAWA 


SMART & BIGGAR 


BARRISTERS & SOLICITORS 
70 GLOUCESTER STREET OTTAWA, CANADA 


Counsel in Patent, Trade Mark and Copyright Causes 
Supreme and Exchequer Court Agents. 





CurisToPHER Rosison, Q.C. Enc L. Mepcarr, Q.C. 
MELviLLe B. K. Gorpon, Q.C. Russet S. SMART 
Lewis E. HaNLey Donacp A. Hm 

MONTREAL 


COMMON, HOWARD, CATE, OGILVY, BISHOP & COPE __ 


Advocates, Barristers and Solicitors 
The Royal Bank Building, Montreal 1 


Frank B. Common, Q.C. Wiusert H. Howarp, Q.C. Evpramwoe Cate, Q.C. 


J. Lewn Bisnop, O¢. J. Anovs Oonvy, Q.C. F. Campsece Corz, Q.C 
| oun G. Portzous, Q.C. Hazen Hansarp, Q.C. Joun ve M. Maries, Q.C 
HaRLes Gavsie, Q.C. Anpre Foroet, Q.C. Tuomas H. Montoomzny 
Pauw F. Renautt Brock F. Ciarke oun G. KimKPaTRIcK 
Rosert E. Morrow Franx B. Common, Jr. mua S. TYNDALE 
Wituasm A. Grant Kennetu S. Howarp Martruew S. Hannon 
oun H. Tennant P. Wirsrop GauTHiER — Bisuor 
uuan C. C. Curpman oun A. Ocitvy D. Watsn 
ean A. Desjarpins OaN CLARK 


Craupe S. Ricwagpson, Q.C., M.P. 
| Counsel: Tuomas R. Ker, ou.c. 


Cable address: ““JONHALL” Telephone: victor 55-4242 








TORONTO 





TORY, ARNOLD, WARDLAW, WHITTAKER & TORY 


BARRISTERS AND SOLICITORS 
50 KING STREET WEST TORONTO, CANADA 


E. G. Arnon, Q.C. D. R. Warptaw 
W. J. Warrracker Joun A. Tory 
James M. Tory W. J. DesLavuriers 
W. C. McTaove C. G. Engrs 


J. E. Baassarp 
Counsel: Cectr A. WRIGHT, Q.C., LL.D. 
Telephone: EM 6-—7801 Cable Address: “JONTOR” 


NORTH BATTLEFORD 





Arie. F. SaLttows, Q.C. H. A. Ossorn, LL.B. 


SALLOWS, OSBORN & COMPANY 


BARRISTERS, SOLICITORS AND NOTARIES 
THE NEW CRAIG BLOCK, NORTH BATTLEFORD, SASKATCHEWAN 


Attendance at the Court House, Battleford, 
and throughout North-western Saskatchewan. 


VANCOUVER 


HUTCHESON & MAITLAND 


BARRISTERS & SOLICITORS 


Nintu Foor, Royat Trust Burpinc, 626 Penper STREET WEST 
VANCOUVER, B.C. 


J. G. A. Hutcueson, Q.C. Rospert R. MAITLAND 


Telephone: Mutual 1-7474 Cable Address: “Maitco” 


Code: Bentley’s 


A LIGHT SHINING IN DARK PLACES 
REVELATION REVEALED 
By Atamus Richards 


These two books, containing the personal religious views of the late Henry 
Richard Astridge, of Toronto, will be forwarded on request, without charge and 
while stock is available. 


Please address your inquiry as follows: The Trustees of the Henry Richard 
Astridge Estate, Box 309, Adelaide St. P.O., Toronto, Ontario. 























RICHARD DE BOO LIMITED 


Publishers of Authoritative 
Loose Leaf Services, Law Reports, and Law Books 


LOOSE LEAF SERVICES 
Taxation 


Canada Tax Service. Canada Tax Manual. Provincial Taxation 
Service. Canada Succession Duties Service. 

Corporation Law 

Canada Corporation Manual. British Columbia Corporation 

Manual. Ontario Corporation Manual. Quebec Corporation 

Manual. 
Labour Law 
Canada Labour Service. 


News Letter 
Ottawa Letter. 


LAW REPORTS 
Canada Tax Cases. Tax Appeal Board Cases. 


LAW BOOKS 
Canada Tax Digest. Stikeman: Income Tax Act, Annotated. 
Gilmour’s Income Tax Handbook. Gilmour’s Provincial 
Income Tax Handbook. Law Society of Upper Canada’s 
Special Lectures. Words and Phrases, Legal Maxims, Canada. 


RICHARD DE BOO LIMITED 
137 Wellington St. West Toronto, Ont. 














IMPORTANT CANADIAN PUBLICATIONS 
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DOMINION LAW REPORTS 
(Second Series) 


Here is an opportunity to subscribe to Dominion Law Reports begin- 
ning with the New Series. Dominion Law Reports are published 
weekly to insure prompt efficient service. They contain all reportable 
cases from all provinces, plus a complete coverage of the Supreme and 
Exchequer Courts of Canada. They will provide the subscriber with 
all cases of importance from the whole of Canada at moderate cost. 


MICROLEX 


Complete sets of Dominion Law Reports are now available on Micro- 
lex. The use of Microlex instead of conventional reports results in a 
95% saving in shelf space. Write today for a brochure on this amazing 
new process. 












STUDENTS 


With the special student rates that are now in effect, Dominion 
Law Reports are within the means of every law student. Order your 
subscription now. 
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Associate Professor in the Faculty of Law, 
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A TIMELY comparative analysis of the constitutions of the United 
Kingdom, the Commonwealth, and the United States, giving particu- 
lar attention to the effect of judicial interpretation of legislation in 
each of these countries. With the enactment of the Pakistan con- 
stitution on March 2, 1956, another phase in the development from 
Empire to Commonwealth was completed. Since 1947 three newly 
independent countries in Southeast Asia have embarked on an experi- 
ment in democratic self-government within the Commonwealth that 
matches in interest and importance the earlier experiments of Canada, 
Australia, South Africa, and, more recently, Eire. 

There are, of course, many works that deal with judicial review in 
Canada, Australia, and the United States. Professor McWhinney’s 
distinctive contribution lies in his application of the comparative 
method to all the Commonwealth constitutions, and his extensive use 
of analogies and comparisons with the experience of the United 
States. He probes deeply into the factors that have made judicial 
review in the Commonwealth countries rather different from that in 
the United States, particularly those factors relating to legal education 
and the traditions of judicial appointment in the various countries 
under discussion. The emphasis throughout is on the law-in-action 
as distinct from the law-in-books, and on the constant adjustment of 
legal doctrine to changing conditions of society. 

Both as an area study of many countries, and as a study in theory 
of law and government, the work should commend itself to students 
and teachers of constitutional law, political science and government, 
political history, and legal theory. 

*. .. his work is full of interest to the constitutional and comparative 
lawyer and may be recommended with confidence.’—The Law Times. 


x+198 pages $8.50 
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This year Halsbury celebrates its Jubilee in Canada, for it was 
in 1908 that the first volume of the first edition of Halsbury was 
put on sale here. 


Twenty-one volumes of the Third Edition of HALSBURY and 
the first three volumes of the CANADIAN CONVERTER are 
now available, and publication is continuing at the rate of five 
volumes per year. 


The CANADIAN CONVERTER volumes, a special series in- 
cluded in the set, are designed to key the statute and case law 
of Canada, both Federal and Provincial, to the authorities cited 
in HALSBURY, leading the reader immediately from the para- 
graph he is reading in HALSBURY to the Canadian statutes 
and cases applicable in his own or any other province. 

The volumes are prepared by a special Canadian editorial group 
with representation in every province. 
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